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I INTRODUCTION
A. COMPLAINT OF GUATEMALA

11 On 17 June 2005, Guatemala requested consultations with Mexico pursuant to Article 4 of the
Understanding on Rules and Procedures Governing the Settlement of Disputes (the "DSU"),
Article XXI11:1 of the General Agreement on Tariffs and Trade 1994 (the "GATT 1994") and
Article 17 of the Agreement on Implementation of Article VI of the General Agreement on Tariffs and
Trade 1994 (the "Anti-Dumping Agreement") regarding the definitive anti-dumping measures
imposed by Mexico on imports of certain steel pipes and tubes from Guatemala and the investigation
leading thereto.® Guatemala and Mexico held consultations on 15 July, 26 August, and
28 September 2005. These consultations failed to resolve the dispute.

12 On 6 February 2006, Guatemala requested the establishment of a panel pursuant to Article 6.2
of the DSU and Article 17.4 of the Anti-Dumping Agreement.?

B. ESTABLISHMENT AND COMPOSITION OF THE PANEL

13 At its meeting on 17 March 2006, the Dispute Settlement Body established a Panel pursuant
to the request by Guatemala in document WT/DS331/2, in accordance with Article 6 of the Dispute
Settlement Understanding (DSU). At that meeting, the parties to the dispute also agreed that the Panel
should have standard terms of reference. The terms of reference are, therefore, the following:

"To examine, in the light of the relevant provisions of the covered agreements cited
by Guatemala in document WT/DS331/2, the matter referred to the DSB by
Guatemala in that document, and to make such findings as will assist the DSB in
making the recommendations or in giving the rulings provided for in those
agreements."

14 On 4 May 2006, the parties agreed to the following composition of the Panel:
Chairman: Mr Julio Lacarte-Mur6

Members. Mr Cristian Espinosa Cafiizares
Mr Alvaro Espinoza

China, the European Communities, Honduras, Japan, and the United States reserved their
third-party rights.

15 The Panel met with the parties on 12-14 September 2006 and 7-9 November 2006. It met
with the third parties on 12 September 2006.

C. ADDITIONAL PROCEDURES FOR THE PROTECTION OF BUSINESS CONFIDENTIAL INFORMATION
16 To facilitate the submission of certain information by Mexico, on 27 September 2006 the

Panel adopted additional procedures for the protection of business confidential information. These
procedures ("the BCI procedures’), are set forth in Attachment 2.

L WT/DS331/1.
2\WT/DS331/2.

3 WT/DS331/3.
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M. FACTUAL ASPECTS

21 This dispute concerns the imposition by Mexico of anti-dumping measures on imports of
certain stedl pipes and tubes from Guatemala.

22 On 22 May 2001, the Mexican company Hylsa, SA. de C.V. ("Hylsa") filed an application
for an anti-dumping investigation concerning "standard" steel pipes and tubes.* Following Hylsas
response to a request for further information from the Mexican investigating authority®, Economia
published on 24 August 2001 a Notice of Initiation in its Official Journal®, initiating an investigation
on standard steel pipes and tubes, included within the tariff lines 7306.30.01 and 7306.30.99,
originating in Guatemala. Tubac, S.A. ("Tubac") was the only Guatemalan exporting producer
investigated.

23 The investigation covered the period from 1 July 2000 to 31 December 2000 ’ ("Investigation
Period"). The examination of "trends" in the context of the injury analysis covered the period from
1 July to 31 December of 1998, 1999 and 2000 & ("Injury Investigation Period").

24 Numerous communications and exchanges, including questionnaires and meetings, occurred
between Economia and Tubac and/or Tubac's legal counsel in the course of the investigation. A
verification visit occurred at the premises of Tubac from 17 to 21 June 2002 and from 24 to
25 June 2002.°

25 On 13 March 2002, Mexico imposed provisiona anti-dumping duties of 3.41 per cent and
12.82 per cent covering all products classified in the tariff lines 7306.30.01 and 7306.30.99,
respectively, on imports from Tubac.”® Mexico also imposed duties of 25.83 per cent and 26.59 per
cent covering al products classified in the tariff lines 7306.30.01 and 7306.30.99, respectively, on
imports from all other Guatemalan exporters.™*

2.6 On 13 January 2003, Mexico imposed definitive anti-dumping duties of 25.87 per cent on
imports of certain steel pipes and tubes from Guatemala as reflected in the Definitive Regulation.

* Exhibit GTM-1.

® Exhibit GTM-2.

® Official Journal, 24 August 2001. Exhibit GTM-4.

" Exhibit GTM-4, para. 2.

8 Exhibit GTM-4, para. 100.

® Exhibit GTM-13.

19 provisional Determination, Exhibit GTM-10, paras. 197 A and 197 B.
™ provisional Determination, Exhibit GTM-10, paras. 197 C and 197 D.

12 Definitive Determination, Exhibit GTM-23, para. 275.
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PARTIES REQUESTSFOR FINDINGSAND RECOMMENDATIONS

GUATEMALA

Guatemal a requests that the Panel:

(@

find that by imposing anti-dumping duties on imports of steel pipes and tubes from
Guatemala, Mexico — through Economia — acted inconsistently with its commitments
under Articles 1 and 18.1 of the Anti-Dumping Agreement, in contravening the
following:*®

(i)

(i)

(iii)

(iv)

Article 5.2(iii), 5.2(iv), 5.3 and 5.8 of the Anti-Dumping Agreement, by
initiating the investigation without properly examining the accuracy and
adequacy of the evidence provided in the application for initiation, the
evidence of itself not being adequate or accurate for a determination of
dumping, injury or causal link between the two;

Articles 2.1, 2.4, 2.6, 3.1, 3.2, 3.4, 35, 4.1, 5.4, 6.4, 6.9 and 18.1" of the
Anti-Dumping Agreement, by modifying the definition of the product under
consideration and the like product in order to include pipes and tubes which
were excluded from the definition in the preliminary determination and for
which there was no investigation, by failing to make an unbiased and
objective examination of the positive evidence in the record and any finding
of dumping, injury or causal link between the two regarding products for
which no investigation was either initiated or conducted, and,
notwithstanding the foregoing, by imposing definitive anti-dumping duties on
those products;

Article 6.8 and 6.13" and Annex Il of the Anti-Dumping Agreement and
hence Article 2.1, 2.2 and 2.4 of the Anti-Dumping Agreement, by relying on
facts available without properly following the procedures laid out in
Article 6.8 and Annex |1 of the Anti-Dumping Agreement;

Article 6.2, 6.4, 6.7 and 6.8 of the Anti-Dumping Agreement, by failing to
disclose to the exporter that it had encountered problems at the on-the-spot
investigation that warranted the rejection of all of the exporter's data and the
use of facts available under Article 6.8; Article 6.2, 6.4, 6.7, 6.8 and 6.9 of
the Anti-Dumping Agreement, by failing to provide any subsequent adequate
explanation of the problems it had encountered at the on-the-spot

3 First written submission of Guatemala, paras. 93, 94, 102, 154, 236, 266, 279, 280 and 361.

¥ In its request for the establishment of a panel, Guatemala also referred in this context to Article 3.6
(Appendix 1, point (b) of the claims relating to the product under consideration/like product).

> |n its request for the establishment of a panel, Guatemala also referred in this context to Article 6.6

(Appendix 1, point (d) of the claims relating to the determination of dumping).

%8 |n its request for the establishment of a panel, Guatemala also referred in this context to Article 6.6

(Appendix 1, point (e) of the claims relating to the determination of dumping).
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(v)

(vi)

(vii)

(viii)

(ix)

()

investigation or of those that justified resort to facts available, and hence
Articles 2.1, 2.2 and 2.4 of the Anti-Dumping Agreement'”:

Article 3.1, 3.2, 3.4 and 3.5 of the Anti-Dumping Agreement, by basing its
determination of injury and causation on a period of investigation that ended
significantly before the initiation of the investigation, without taking into
account relevant data relating to a period closer to that of the investigation,
which resulted in a determination of injury and causal link that was not based
on an objective examination or positive evidence;

Article 3.1, 3.2, 3.4 and 3.5 of the Anti-Dumping Agreement, by improperly
limiting its injury analysis to data relating to six-month periods each year
within the period of investigation, which resulted in a determination of injury
and causal link that was not based on an objective examination or positive
evidence;

Articles 3.1, 3.2, 3.4, 35 and 4.1'® of the Anti-Dumping Agreement, by
selectively and inconsistently using information relating to different time
periods and different sets of data pertaining to different companies or
combinations of companies in its analysis of the volume and price effects of
the imports under investigation, of the impact of those imports on
investigation on the domestic industry, and of causation, which resulted in a
determination of injury and causal link that was not based on an objective
examination or positive evidence;

Article 3.1 and 3.2 of the Anti-Dumping Agreement, by analysing both the
volume of the allegedly dumped imports and the effect of those imports on
prices in the domestic market for like products, and the consequent impact of
those imports on the domestic producers of such products, without relying on
an objective examination or positive evidence'®;

Article 3.1, 3.2, 3.4, and 3.5 of the Anti-Dumping Agreement, by failing to
properly analyse other known factors that were at the same time causing
injury to the domestic industry, and by failing to ensure that injury caused by
those known factors was not attributed to the imports under investigation;

Article 6.9 of the Anti-Dumping Agreement, by failing to inform the exporter
of the essential facts under consideration that formed the basis for its decision
to apply definitive duties;

Y Guatemala's request for the establishment of a panel also contains a claim relating to adjustments
made by Economia to the export price for certain categories of expenses without making the symmetrical
adjustments to the normal value, which in the view of Guatemala was inconsistent with Article 2.1, 2.2 and 2.4
of the Anti-Dumping Agreement (Appendix 1, point (f) of the claims relating to the determination of dumping).

18 |n its request for the establishment of a panel, Guatemala also referred in this context to Article 3.6
(Appendix 1, point (i) of the claims relating to the determination of injury and a causal link).

2 In its esponse to question 59 from the Panel, Guatemala withdrew the allegation contained in its
request for the establishment of a panel (Appendix 1, point (k) of the claims relating to the determination of
injury and a causal link) that Economia had failed to evaluate properly all relevant economic factors and indices
having a bearing on the state of the domestic industry listed in Article 3.4, which in the view of Guatemala was
inconsistent with Article 3.1 and 3.4 of the Anti-Dumping Agreement.
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(xi) Article 12.2 of the Anti-Dumping Agreement, by failing to disclose in its
preliminary and final determinations™ in sufficient detail the findings and
conclusions reached on all issues of fact and law that were considered
material by the Mexican authorities;

(xii)  Article 6.5 of the Anti-Dumping Agreement, by failing to require the
applicant to provide non-confidential summaries and to disclose properly
information that was not shown upon good cause to be confidential or to
disclose non-confidential summaries of confidential information.

(b pursuant to Article 19.1 of the DSU, recommend that Mexico brings its measure into
conformity with the Anti-Dumping Agreement®;

(© pursuant to Article 19.1 of the DSU, suggest that Mexico repeal its anti-dumping duty
order.?

B. MEXICO

3.2 Mexico requests that the Panel reject al of Guatemalas alegations and determine that
Mexico acted in accordance with the Anti-Dumping Agreement. In particular, Mexico requests that
the Panel find:

@ in respect of initiation, that Mexico did not contravene Articles 5.2, 5.3 or 5.8 of the
Anti-Dumping Agreement because the request for initiation contained the information
that was reasonably available to the applicant; and because Economia analyzed this
information, requested clarifications, and on this basis determined that there was
sufficient evidence of the existence of alleged dumping, injury and causal link to
justify initiation®;

(b in respect of alleged changes to the definition of the investigated product, that
Mexico did not contravene Articles 1, 2.1, 2.4, 2.6, 3.1, 3.2, 3.4, 3.5, 4.1, 5.4, 6.4, 6.9
or 18.1, because the Anti-Dumping Agreement does not contain rules concerning the
definition of the investigated product; because Economia correctly considered the
physical characteristics and technical and commercia interchangeability of the
products at issue; and because Economia reached its injury determination on the
basis of an objective examination of positive evidence®,;

(© in respect of Economias rejection of the information provided by the exporter and
resort to facts available for the determination of dumping, that Mexico did not
contravene Article 6.8 or Annex |l of the Anti-Dumping Agreement because the
exporter deliberately provided incomplete and inaccurate information that did not
come from its accounting records, such that it did not provide al of the necessary

2 |n its response to question 128 from the Panel, Guatemala withdrew its allegations relating to the
final determination.

2 Guatemala first written submission, para. 363.
2 Guatemala first written submission, para. 353.
2 First written submission of Mexico, paras. 14, 51, 75 and 76.

24 First written submission of Mexico, paras. 91, 97, 98, 99, 104 and 108.
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information within a reasonable period and thus significantly impeded the
investigation®;

(d) in respect of Economia's provision of opportunities for the exporter to see al relevant
information and to prepare presentations thereon, Economia's provision of areport on
the results of the verification, and Economias informing the exporter of the essential
fact that its information was to be rejected and facts available used instead, that
Mexico did not contravene Articles 6.2, 6.4, 6.7, 6.8, or 6.9 of the Anti-Dumping
Agreement because the exporter knew and was responsible for the existence of the
problems encountered at verification; because the verification report prepared by
Economia accurately described the results of the verification visit; because Economia
informed the exporter of the essential facts that were the basis of its decision to apply
definitive anti-dumping duties through: (a) the publication of its Preliminary and
Final Determinations, (b) the public hearing and (c) the content of the file to which
Guatemala had access throughout the investigation process; and because Economia's
published resolutions covered completely and adequately Economia's considerations
and conclusions on the issues of dumping, injury and causal link, including all
questions of fact and law considered pertinent by Economia, among which were its
determination of dumping on the basis of facts available®;

(e in respect of Economia's use, for the injury analysis, of a period that concluded eight
months before the initiation of the investigation, that Guatemala did not present a
prima facie case that Mexico contravened Articles 3.1, 3.2, 3.4 or 3.5 of the Anti-
Dumping Agreement; and that in any case, Economia made an objective examination
based on positive evidence in using information for that period for its injury
anaysis’’;

()] in respect of Economia’s use, for the injury analysis, of data for three consecutive
half-yearly periods, that Guatemala did not present a prima facie case that Mexico
contravened Articles 3.1, 3.2, 3.4 or 3.5 of the Anti-Dumping Agreement; and that in
any case, Economia made an objective examination based on positive evidence in
using information for those periods for itsinjury analysis™;

(9) in respect of Economia’s use, in its analysis of different injury factors, of data for
different companies or different combinations of companies within the domestic
industry, that Mexico did not contravene Articles 3.1, 3.2, 3.4, 3.5 or 4.1 of the Anti-
Dumping Agreement because Economia based its analysis on information that
pertained either to the domestic industry as a whole or to a major proportion thereof
in accordance with the Anti-Dumping Agreement®;

(h) in respect of Economias anaysis of the volume of imports of the investigated
product from countries other than Guatemala, and of the price effects of the subject
imports, that Mexico did not contravene Articles 3.1 or 3.2 of the Anti-Dumping

% First written submission of Mexico, paras. 142, 148, 150 and 151.

% First written submission of Mexico, paras. 142, 152, 290, 293, 295, and 296.
%" First written submission of Mexico, paras. 163, 174 and 175.

2 First written submission of Mexico, paras. 188, 203 and 204.

% First written submission of Mexico, paras. 211 and 213.
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Agreement because Economia's methodology (a sample of transactions to which was
applied arange of minimum and maximum prices) was permissible as the Agreement
contains no specific rules in this regard; and because Guatemalas allegation
concerning Economia's analysis of the price effects of the subject imports was based
on afactual error®;

in respect of Economia’s causation/non-attribution analysis, that Guatemala did not
present a prima facie case that Mexico contravened Articles 3.1, 3.2, 3.4 or 3.5 of the
Anti-Dumping Agreement because in respect of the "other known factors' cited by
Guatemala, (a) there was no increase in operating costs contrary to Guatemala's
alegation; and (b) Mexico explained the reasons why it considered that the declinein
exports was not a determinative factor causing injury™:;

in respect of the treatment in the Preliminary and Final Determinations of the
changes in the definition of the investigated product, that in relation to the Final
Determination Mexico did not contravene Article 12.2 of the Anti-Dumping
Agreement because Guatemalas citation of that Determination is inaccurate, as the
change in product diametersis only relevant for the Preliminary Determination; and
that Mexico did not contravene that provision in relation to the Preliminary
Determination, because that Determination indicates that the exporter did not object
to, and thus tacitly accepted, the change in the diameter; and that in genera the
Determinations contain all of the information required by Article 12.2%%; and

in respect of access to confidential information, that Mexico did not contravene
Article 6.5 of the Anti-Dumping Agreement because under Mexican law all interested
parties are alowed access to the confidential file subject to compliance with certain
conditions; because Economia analyzed the sufficiency of the justifications presented
by interested parties requesting confidential treatment for submitted information
before granting such treatment; and because Economia obtained non-confidential
summaries except in respect of certain types of information (tables of numbers) that
in the view of Mexico cannot be summarized.*

ARGUMENTSOF THE PARTIES

The arguments of the parties as set forth in their executive summaries submitted to the Panel,
are attached to this Report as Annexes (see List of Annexes, page vi).

ARGUMENTSOF THE THIRD PARTIES

The arguments of the third parties as set forth in their executive summaries submitted to the
Panel, i.e. the European Communities, Japan, and the United States, are attached to this Report as
Annexes (see List of Annexes, page vi).

% First written submission of Mexico, paras. 238, 241 and 244.

3! First written submission of Mexico, paras. 259, 261, 274, 278 and 279.

%2 First written submission of Mexico, paras. 300, 301, 302 and 303.

 First written submission of Mexico, paras. 305, 306, 312 and 313.
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VI. INTERIM REVIEW

6.1 We have made a number of technical rectifications to paragraphs 2.2, 7.74 and 7.164 and to
footnote 210.

A. REQUESTS FROM MEXICO

6.2 With regard to paragraphs 7.20 and 7.21, Mexico questions our characterization of some of its
assertions regarding the obligations imposed by Article 5.2 and 5.3 of the Anti-Dumping Agreement.
It submits, in particular, that it never argued that Article 5.3 does not impose obligations on an
investigating authority. Guatemala does not comment. We have introduced a clarification regarding
our reading of Mexico's argument.

6.3 With regard to paragraph 7.38, Mexico argues that none of the parties contended that there
were 124 different products (figure cited by the Panel in that paragraph), and suggests that the Panel
may have been referring to the alleged number of product codes (132) cited in Guatemalas
arguments. Guatemala does not comment. We have amended a sentence in the paragraph for the sake
of greater clarity and to point out in particular that the 124 products is a figure we ourselves found on
the basis of the evidence submitted.

6.4 With regard to paragraphs 7.58 an 7.59, Mexico questions the standard we applied in finding
that initiation was not justified by insufficient evidence on the volume of imports of the investigated
product. Mexico asks us to clarify whether the reason was that the authority took no additional steps
to ascertain the relevance of the information obtained at tariff line level, regardless of whether or not
it could get more accurate information, or whether the incompatibility stemmed from the actual lack
of additional data any more accurate than those provided in the application. Mexico challenges our
finding that Economia "had access' to import "pedimentos’ arguing that, on the contrary, Economia
had to obtain them from other sources. Mexico also requests clarification of the assertion that our
focus was on "the type of evidence of injury”. Guatemala does not comment. As to the standard we
applied, we have introduced a number of changes in paragraph 7.58. We have replaced "had access"
in paragraph 7.59 with "obtained" so asto clarify the factual situation. Asto our focus on the "type of
evidence", we have introduced a new footnote, number 115, with a cross reference to paragraph 7.56.

6.5 As regards our determinations regarding the adequacy of information on imports from
countries other than the one investigated, in general, Mexico argues that Economia sought a much
larger set of "pedimentos’ than it ultimately obtained. Mexico requests clarification as to the manner
in which Economia could have gone about obtaining more "pedimentos’. Guatemala does not
comment. First, this request of Mexico's is not very clear to us since Mexico gives no paragraph
references. We have nevertheless introduced a clarification in paragraph 7.283 regarding Mexico's
argument on Economia's attempts to obtain more "pedimentos’, which it did obtain in the end. Since
we consider our findings and conclusions on this matter sufficiently clear, we have made no other
changes to this part of the report.

6.6 With regard to 7.64, Mexico denies any contradiction in its assertions as to whether two types
of tubing were investigated, or only one. Guatemala does not comment. We have introduced a
clarification in the paragraph and point out that, in any event, the point of the paragraph (as
paragraph 7.65 indicates) is not to assume that Mexico concedes that Economia changed the definition
of the product in the course of the investigation.

6.7 In paragraphs 7.76 and 7.98, Mexico suggests that we correct the references to standards
"ASTM A-513" and "ASTM A-500" respectively. Guatemala takes the view that these references are
correct. Since they are exact quotations from documents in the file and pertain to products other than
standard A-53 tubing, we have placed them in inverted commas.
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6.8 Mexico seeks clarification of our assertion in paragraph 7.379 that "the Agreement does not
address interested parties ..." Guatemala does not comment. We have clarified the paragraph.

B. REQUESTS FROM GUATEMALA

6.9 Guatemala questions our assertion in paragraph 7.239 regarding the practical constraints the
applicant met in collecting and analysing data, in the context of the period between the investigation
period and the initiation of the investigation, and seeks clarification as to how time constraints in
analysing the information in an application would affect determination of the period of investigation.
Guatemala also asks us to clarify how we considered the five factors listed in the report of the
Appellate Body in Mexico — Anti-Dumping Measures on Rice (quoted by us in paragraph 7.238).
Mexico does not comment. Our assertion in paragraph 7.239 cited by Guatemala concerns the
practical constraints faced by an applicant, not the constraints faced by an investigating authority in
analysing an application. We therefore see no need to change this paragraph. Asto the factors listed
by the Appellate Body in the Rice case, we believe our findings and conclusions to be clear in that the
factual situation here is different from that in the Rice case. Furthermore, as the Appellate Body itself
said in its report, the analysis and factors in Rice were specific to the case. Consequently, we do not
consider them to be a standard "checklist" to be applied mechanically.

6.10 Guatemala asks us to explain our finding in paragraph 7.340 that Guatemala makes no
alegation in respect of any "dissimilarity" between the scope of the product under investigation and
the like product. Mexico does not comment. In order to clarify this finding, we have introduced in
paragraph 7.339, by means of footnote 396, a reference to the cited response by Guatemala, and, in
paragraph 7.340, a cross reference to paragraph 7.105 by means of footnote 397.

6.11 Guatemala asks us to clarify our factual findings regarding the point in the investigation at
which Economia requested and received information from the Mexican producers regarding the
products added to the scope of the investigated product. Mexico does not comment. We see no need
to make any change since this matter is already dealt with in footnotes 402 and 403.

6.12 Guatemala argues that, in the light of our findings in paragraph 7.379 and 7.388 that there
were no sufficiently detailed summaries to allow a reasonable understanding of the content of the
documents concerned, we ought to have concluded that there was an inconsistency with Article 6.5.1
of the Anti-Dumping Agreement. Guatemala seeks clarification of our reasoning on this point.
Mexico does not comment. We have introduced clarification in paragraph 7.394.

6.13  Guatemala asks us to omit paragraphs 7.396 to 7.398 as they are not necessary to settlement
of the dispute and do not form part of Guatemala's claim, and at all events to avoid any kind of value
judgement as to the parties ability to meet internal requirements of the system of a Member. Mexico
disagrees, arguing that these paragraphs respond to matters that Guatemala raised before us. We have
made no change to these paragraphs.

VIlI.  FINDINGS

A. GENERAL

1. Standard of review

7.1 The Panel recalls the standard of review that it must apply to the matter before it.
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7.2 Article 11 of the Dispute Settlement Understanding® sets forth the appropriate standard of
review for panelsfor al covered agreements except the Anti-Dumping Agreement. Article 11 imposes
upon panels a comprehensive obligation to make an "objective assessment of the matter”, an
obligation which embraces all aspects of a panel's examination of the "matter”, both factual and legal.

7.3 Article17.6 of the Anti-Dumping Agreement sets forth the special standard of review
applicable to anti-dumping disputes. It provides:

(i) in its assessment of the facts of the matter, the panel shall determine whether
the authorities' establishment of the facts was proper and whether their evaluation of
those facts was unbiased and objective. If the establishment of the facts was proper
and the evaluation was unbiased and objective, even though the panel might have
reached a different conclusion, the evaluation shall not be overturned;"

"(i)  the panel shall interpret the relevant provisions of the Agreement in
accordance with customary rules of interpretation of public international law. Where
the panel finds that a relevant provision of the Agreement admits of more than one
permissible interpretation, the panel shall find the authorities measure to be in
conformity with the Agreement if it rests upon one of those permissible
interpretations.”

74 Thus, together, Article 11 of the DSU and Article 17.6 of the Anti-Dumping Agreement set
out the standard of review the Panel must apply with respect to both the factual and legal aspects of its
examination of the claims and arguments raised by the parties.®®

75 In light of this standard of review, in examining the claims under the Anti-Dumping
Agreement in the matter referred to it, the Panel must evaluate whether the Mexican measure at issue
is consistent with relevant provisions of the Anti-Dumping Agreement. The Panel must find it
consistent if it finds that the Mexican investigating authority>® has properly established the facts and
evaluated them in an unbiased and objective manner, and that its determinations rest upon a
"permissible” interpretation of the relevant provisions. The Panel's task is not to perform a de novo
review of the information and evidence on the record of the anti-dumping investigation at issue, nor to
substitute its judgment for that of Economia, even though it might have arrived at a different
determination were it examining the record itself.

2. Burden of proof and " prima facie" case

7.6 The general principles applicable to burden of proof in WTO dispute settlement require that a
party claiming a violation of a provision of the WTO Agreement by another Member must assert and
prove its claim.*” In these Panel proceedings, Guatemala, which has challenged the consistency of
Mexico's measure, thus bears the burden of demonstrating that the measure is not consistent with the

3 Article 11 of the DSU, entitled "Function of Panels’, states, in part: "The function of panels is to
assist the DSB in discharging its responsibilities under this Understanding and the covered agreements.
Accordingly, a panel should make an objective assessment of the matter before it, including an objective
assessment of the facts of the case and the applicability of and conformity with the relevant covered agreements,
and make such other findings as will assist the DSB in making the recommendations or in giving the rulings
provided for in the covered agreements ..."

% Appellate Body Report, US— Hot-Rolled Stedl, paras. 54-62.

36 Unidad de Practicas Comerciales Internacionales, hereinafter referred to as "Economia’.

3" Appellate Body Report, US—Wool Shirts and Blouses, pp. 14-15.
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relevant provisions of the Agreement. It is also generally for each party asserting a fact to provide
proof thereof.® In this respect, therefore, it is also for Mexico to provide evidence for the facts which
it asserts.

7.7 The parties claims and arguments also touch upon a particular aspect of the burden of proof
in dispute settlement proceedings: the concept of a "prima facie case". If a party bearing the initial
burden of proof to assert the affirmative of a particular claim or defence adduces evidence sufficient
to raise a presumption that what it assertsis correct (i.e. a prima facie case), the burden then shifts to
the other party, who will fail unlessit adduces sufficient evidence to rebut that presumption.®

7.8 Thus, a primafacie caseisone which, inthe absence of effective refutation by the defending
party, requires a panel, as a matter of law, to rule in favour of the complaining party presenting the
prima facie case.” The evidence and arguments underlying a prima facie case must be sufficient to
identify the challenged measure and its basic import, identify the relevant WTO provision and
obligation contained therein, and explain the basis for the claimed inconsistency of the measure with
that provision* The nature and scope of evidence required to establish a prima facie case will
necessarily vary from measure to measure, provision to provision, and case to case.” A panel errs
when it rules on aclaim for which the complaining party has failed to make a prima facie case.®

3. Treaty interpretation

7.9 Where we are called upon to interpret provisions of the Anti-Dumping Agreement, we recall
that Article 3.2 of the DSU indicates that Members recognise that the WTO dispute settlement system
serves to clarify the provisions of the covered agreements "in accordance with customary rules of
interpretation of public international law". Article 31 of the Vienna Convention on the Law of
Treaties' ("Vienna Convention"), recognized as such a rule®, provides that "[a] treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and purpose."*

B. CLAIMSRELATING TO INITIATION OF THE INVESTIGATION
1 Arguments of the parties
@ Guatemala

7.10 Guatemala argues that Mexico violated Article 5.2 (paragraphs (iii) and (iv)) of the Anti-
Dumping Agreement as the application failed to contain sufficient evidence of dumping and injury to

* |bid.
* |bid.
“0 Appellate Body Report, EC — Hormones, para. 104.
“! Appellate Body Report, US— Gambling, para. 141.

“2 Appellate Body Report, US— Wool Shirts and Blouses, pp. 14-15. See aso Appellate Body Report,
Japan — Apples, para. 159.

“3 Appellate Body Report, US— Gambling, para. 139.
“ E.g. Appellate Body Report, US— Gasoline, p. 15.

% (1969) 8 International Legal Materials 679.
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justify the initiation of an investigation. Guatemala asserts that Mexico also violated Article 5.3 in
initiating the investigation without properly examining the accuracy and adequacy of the evidence
provided in the application to determine whether the application contained sufficient evidence of
dumping and injury to justify the initiation. In particular, Guatemala asserts that Economia could not
have adequately examined the evidence in the application, as if it had done so, it would not have
initiated the investigation because it would have determined that the evidence was insufficient.
According to Guatemala, these violations also led to a violation of Article 5.8, as there was
insufficient evidence of dumping and injury to justify proceeding with the case.

(b Mexico

7.11 Mexico asserts that Article 5.2 is directed at applicants, and does not impose any obligation
on an investigating authority. According to Mexico, the application contained sufficient evidence of
dumping and injury that was reasonably available to the applicant in accordance with Article 5.2 and
the investigating authority properly examined the accuracy and adequacy of the evidence to justify the
initiation of the investigation in compliance with Article 5.3. In Mexico's view, there was,
accordingly, sufficient evidence to justify proceeding with the case under Article 5.8.

2. Argumentsof thethird parties

7.12 The European Communities asserts that the use of Articles 2 and 3 of the Anti-Dumping
Agreement to inform the Panel's interpretation of Articles 5.2 and 5.3 would be correct. If the Panel
were to find that the application did not contain sufficient evidence of dumping and injury under
Article 5.2, it would not be necessary to also evaluate the Article 5.3 claim. According to the
European Communities, to satisfy Article 5.2, an application should ordinarily contain evidence of
normal value from a particular producer, or exporter, or an explanation or indication as to why data
from another firm should be considered representative of that producer or exporter.

7.13  According to the United States, Article 5.2 does not dictate that an application must contain a
particular form or quantum of evidence relating to dumping or injury. What is "reasonably available"
to the applicant depends on the circumstances of each case. An investigating authority may initiate an
investigation based on application evidence of home-market pricing of a producer not named in the
application, or of a price quote, or relating to only certain models of the product in question, or
relating to broader tariff classification import data.

3. Evaluation by the Panel
@ Factual background

7.14 On 18 May 2001, Hylsa S.A. de C.V. filed an application for initiation of an anti-dumping
investigation on "standard" welded galvanized and black pipes and tubes from Guatemala, imported
under tariff classifications 7306.30.01 and 7306.30.99, respectively.”* The application identified the
Guatemalan company Tubac as the only known exporter of the alegedly dumped product. On
11 June 2001, the investigating authority, the Ministry of the Economy (Secretaria de Economia —
"Economia") issued a request for further information (a "prevencion"®’) seeking certain clarifications

“ Exhibit GTM-1. While the application itself is dated in the year "2000", this is presumably a
typographical error, as the parties treated the application as having been submitted in 2001, and as it contains
information up to December of 2000.

47 Exhibit GTM-2.
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from Hylsa, including with respect to the evidence of normal value®®, export price® and import
volumes.®® Hylsa responded on 9 July 2001. In support of the allegation of dumping, the evidence
before Economia at the time of initiation comprised: (i) for normal value: two pieces of evidence —
an invoice reflecting a sale of galvanized standard tubing and a price quote for a potential sae of
black standard tubing™; (ii) for export price, import statistics from the statistics database of the
Ministry of Economy "Sistema de Informacién Comercial de México" or "SICMEX", as well as
estimates derived from private import "pedimentos’.* In support of the alleged injury, the evidence
before the |A comprised data on economic indicators for Hylsa, and the published data from SICMEX
on the total volume and value of imports for the two tariff lines that included, but were not limited to,
the product under investigation.®® The Mexican investigating authority initiated the investigation on
24 August 2001, indicating that it had largely relied the evidence submitted by the applicant
pertaining to normal value™, export price®™ and import volumes™ with minor adjustments.

“8 Exhibit GTM-2, p. 6, questions 18-23. The questions pertained to: why the application referred to
an invoice of "Tubac" as exporter, when the actual invoice submitted pertained to Ferreteria Ferrominera ("FF");
the domicile of the latter (as the invoice indicated that the buyer, but not the seller, was located in Guatemala);
and normal value and adjustments for black standard tubing, as the invoice related only to galvanized standard
tubing.

9 See question 17 of Exhibit GTM-2. The question concerned adjustments for freight, insurance and
credit terms.

0 Exhibit GTM-2, p. 6, questions 3-4.

%! See Initiation Determination, Exhibit GTM-4, paras. 62-66. See also Exhibit GTM-1, response to
Question 21 and Exhibit GTM-3, response to Question 21. The invoice was submitted to the Panel as Exhibit
MEX-1; the price quote was submitted (as Business Confidentia Information) to the Panel in Exhibit MEX-26.

*2 |n the Initiation Determination, Exhibit GTM-4, para. 55, this export price evidence is described as a
document for each product with corresponding invoice. See Exhibit GTM-1, Voal. 1, response to Question 17
and associated annexes.

3 Exhibit GTM-1, Volume 2, Section I11.

% Exhibit GTM-4, paras. 62 and 63 indicated that Economia made slight adjustments to the applicant's
proposed exchange rates to be applied to the invoice and the price quote. However, Exhibit GTM-4, para. 65
states: "The Ministry accepted the information provided by the applicant ... The Ministry based its calculation
of the weighted average normal value for each product on ..." the invoice and the price quote. In respect of
adjustments to normal value, para. 67 indicates. "The Ministry agreed to adjust the normal value for credit
according to the information and methodology proposed by the applicant.”

% Exhibit GTM-4, "Determination Accepting the Application of the Interested Party and Declaring the
Initiation of the Anti-dumping Investigation on Imports of Standard Pipes and Tubes (merchandise currently
classified under tariff classification 7306.30.01 and 7306.30.99 of the General Import Tax Law) exported from
Guatemala, irrespective of the country of provenance, 24 August 2001". On export price, in paras. 56-57, the
determination indicates that Economia accepted the applicant's information, and calculated an export price on
that basis. Economia rejected the applicant's proposed adjustments for freight and insurance (and replaced this
with its own adjustment on the basis of SICMEX) and credit (and made no credit adjustment). See paras. 59-
60.

* As we discuss further below, in respect of import volumes, at the time of initiation, Economia had
access to official SICMEX statistics, aswell asto the SICMEX statistics submitted by the applicant.
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(b Anaysis

7.15 In respect of Economias initiation of the investigation, Guatemala has made claims of
violation of three provisions: Articles5.2, 5.3 and 5.8 of the Anti-Dumping Agreement.>” At the heart
of all of these claims is Guatemala's allegation that the evidence pertaining to dumping and to injury
on which Economia based its initiation decision was "insufficient”" in the sense of Article 5.3, in a
number of respects, such that Economia's evaluation of that evidence was inadequate for the purposes
of Article 5.3. This central question thus is the main focus of our analysis. In order to structure this
analysis, we first cite the text of these provisions and consider the nature of, and relationship among,
the obligations that they contain.

7.16  Article 5.2 of the Anti-Dumping Agreement provides, in part:

"An application under paragraph 1 shall include evidence of (a) dumping, (b) injury
within the meaning of Article VI of GATT 1994 as interpreted by this Agreement and
(c) a causa link between the dumped imports and the alleged injury. Simple
assertion, unsubstantiated by relevant evidence, cannot be considered sufficient to
meet the requirements of this paragraph. The application shall contain such
information as is reasonably available to the applicant on the following: ...

(iii)  information on prices at which the product in question is sold
when destined for consumption in the domestic markets of the
country or countries of origin or export (or, where appropriate,
information on the prices at which the product is sold from the
country or countries of origin or export to a third country or
countries, or on the constructed value of the product) and information
on export prices or, where appropriate, on the prices at which the
product is first resold to an independent buyer in the territory of the
importing Member;

(iv) information on the evolution of the volume of the allegedly
dumped imports, the effect of these imports on prices of the like
product in the domestic market and the consequent impact of the
imports on the domestic industry, as demonstrated by relevant factors
and indices having a bearing on the state of the domestic industry,
such as those listed in paragraphs 2 and 4 of Article 3."

7.17  Article 5.3 provides:

"The authorities shall examine the accuracy and adequacy of the evidence provided in
the application to determine whether there is sufficient evidence to justify the
initiation of an investigation.”

7.18 Article5.8 reads, in part:

> We address below, paras. 7.346-7.347, Guatemalas claim under Article 5.4 — that Economia should
have, but did not, reassess "standing" during the course of the investigation as the covered product scope was
enlarged — in the context of Guatemala's other claims and arguments concerning those changes in the product
scope.
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"An application ... shall be rejected and an investigation shall be terminated promptly
as soon as the authorities concerned are satisfied that there is not sufficient evidence
of either dumping or of injury to justify proceeding with the case ...".

7.19 Article5.2 refers to the contents of the application by the domestic industry requesting the
initiation of an investigation. It requires that the application shall include, inter alia, information on
certain specific areas to the extent that it is "reasonably available" to the applicant. In this regard,
Article 5.2 states that "[s]imple assertion, unsubstantiated by relevant evidence, cannot be considered
sufficient to meet the requirements of this paragraph”. Article 5.3 makesit clear that the investigating
authority has to examine the accuracy and adequacy of the evidence provided in the application to
determine whether there is sufficient evidence to justify the initiation of the investigation. In any case
where the investigating authority judges the evidence in the application not to be a sufficient basis for
initiating an investigation, Article 5.8 requires the authority to reject the application and terminate the
investigation.

7.20 Mexico suggests that where the evidence in the application is sufficient to initiate an
investigation, the mere fact that an investigating authority initiated the investigation indicates that it
examined the evidence in the application and determined that it was sufficient to justify initiation for
the purposes of Article 5.3. Mexico cites the EC-Bed Linen panel report in support of this
proposition.®® We note that the facts and legal issues in that case were different from the case before
us. In particular, in contrast to Guatemalas claim before us, Indias claim in that case was purely
process-related; that is, India claimed that the European Communities failed to examine the accuracy
and adequacy of the evidence before initiating the investigation, but made no claim in respect of the
sufficiency of that evidence™  Although the EC-Bed Linen panel found that Article 5.3 does not
address the nature of the examination to be carried out, and does not require the investigating
authority to explain how it performed its examination®, we do not read that case as standing for the
proposition implied by Mexico™, namely that Article 5.3 imposes no substantive obligation upon an
investigating authority in respect of its assessment of the sufficiency of the evidence before it. Thus,
in our view, the findings of the EC-Bed Linen panel are not germane to the substantive issue before
us, which concerns Economias assessment of the sufficiency of the evidence before it at the time of
initiation.

7.21  Although there is no express reference to evidence of "dumping" or "injury” or "causation™ in
Article 5.3, evidence on the three elements necessary for the imposition of an anti-dumping measure
may be inferred into Article5.3 by way of Article5.2. In particular, Article 5.2 requires that the
application contain evidence on dumping, injury and causation, and Article’5.3 requires the
investigating authority to satisfy itself as to the accuracy and adequacy of "the evidence provided in
the application” to determine that that evidence is sufficient to justify initiation. Thus, reading
Article 5.3 in the context of Article 5.2 makes clear that the evidence to which Article 5.3 refersis the
evidence in the application concerning dumping, injury and causation. We note, as have past panels

in this context, that the meanings of the concepts of "dumping”, "injury" and "causation” in Article 5

%8 Panel Report, EC - Bed Linen, paras. 6.199-6.201.

%9 See Panel Report, EC - Bed Linen, para. 6.200.

€ We note that the panel in Mexico - Corn Syrup (para. 7.102) similarly concluded that Article 5.3 did
not itself establish any obligation to make, or to make known, a determination concerning issues underlying the

decision to initiate.

¢ Mexico's response to question 137 from the Panel.
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are the same as those in the relevant substantive provisions of the Agreement (i.e., Article 2 for
dumping and Article 3 for injury and causation). ®

7.22  We must emphasize, however, that while the concepts are the same, we agree with Mexico®
that it is not necessary for an investigating authority to have irrefutable proof of dumping or injury
prior to initiating an anti-dumping investigation.** We note in this respect that Article 5.1 refers to the
initiation of an investigation "to determine the existence, degree and effect of any alleged dumping"
(emphasis added), and that Article 5.2 refers to "alleged injury”, the "allegedly dumped product” and
"allegedly dumped imports'. We also are mindful that an anti-dumping investigation is a process
where certainty on the existence of al of the elements necessary in order to adopt a measure is
reached gradually as the investigation moves forward.*® While we disagree with Mexico that the
information contained in a request for initiation does not have to be more than a "mere indication"
("mero indicio")®, we note that Mexico nevertheless acknowledges that the investigating authority
must verify that the evidence presented constitutes "reasonable indications' (indicios razonables) in
order to initiate.®’

7.23 Turning now in more detail to the provisions cited by Guatemala, we first consider
Article 5.2. Here, aclaim under Article 5.2 may focus on whether an application contains information
"reasonably available" to the applicant, but the textual differences between Articles 5.2 and 5.3 lead
us to observe that the "reasonable availability” of the evidence to the applicant is not determinative as
to the "sufficiency”, in the sense of Article 5.3, of that evidence as the basis for an investigating
authority's decision to initiate. By the same token, in examining whether there is sufficient evidence
to justify initiation, an investigating authority is not precluded from gathering information additional
to that in the application so as to corroborate and verify the contents of the application.®®

7.24  That said, the chapeau of Article 5.2 makes clear that in an application, "[s]imple assertion,
unsubstantiated by relevant evidence, cannot be considered sufficient to meet the requirements of this
paragraph.” Therefore, for the purpose of Article 5.2, the applicant must submit a degree of actual
evidence of alleged dumping allegedly causing injury, and for the purpose of Article 5.3, that
evidence must constitute an objectively sufficient factual basis to initiate an investigation. While the
absolute threshold of sufficiency will depend upon the circumstances of a given case, Article 5.3
makes clear that the determination of sufficiency must be based on an assessment of the "accuracy”
and "adequacy" of the information. In this context, we are mindful that a piece of evidence that on its
own might appear to be of little or no probative value could, when placed beside other evidence of the

62 panel Report, Guatemala - Cement |1, para. 8.35; Panel Report, Argentina — Poultry Anti-Dumping
Duties, paras. 7.61, 7.62.

& » . it is clear that such evidence does not necessarily have to be of the quality that would be

necessary to support a preliminary or final determination” (emphasis in original). First written submission of
Mexico, para. 9.
% Panel Report, Guatemala - Cement |1, para. 8.35.

® panel Report, Guatemala - Cement 11, paras. 8.35, 8.36; Argentina — Poultry Anti-Dumping Duties,
paras. 7.61, 7.62.

€ Second oral submission of Mexico, para. 5(i).
®7 See Mexico's response to question 136 from the Panel.

% Panel Report, Guatemala — Cement I, para. 8.62; Panel Report, US — Softwood Lumber V,
para. 7.75 (point not appeal ed).
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same nature, form part of a body of evidence that, in totality, was "sufficient”. We are, furthermore,
aware that it is appropriate for a panel to examine the evidence before the investigating authority at
the time of the decision in the light of the investigating authority's own methodology and to review
the decision on its own terms. As we have already mentioned, we are not entitled to conduct a de
novo review of the investigating authority's determinations.®®

7.25 Turning to Article 5.8, this provision requires the rejection of an application and prompt
termination of the investigation as soon as the authorities concerned are satisfied that there is not
sufficient evidence of either dumping or injury to justify proceeding with the case. The portion of
Article 5.8 that applies to the pre-initiation phase of an anti-dumping investigation (*an application ...
shall be rejected ...") does not impose additional substantive obligations beyond those in Article 5.3
on the authority in connection with the initiation of an investigation.”” That is, if there is sufficient
evidence to justify initiation under Article 5.3, there can be no violation of Article 5.8 in not rejecting
the application at that point.”

7.26  Recalling that Guatemalas claims under the three provisions — Articles 5.2, 5.3 and 5.8 — are
focused on the alleged insufficiency of the information on which Economia based its decision to
initiate, we first examine Guatemala's claims under Article 5.3. In so doing, and in accordance with
our standard of review, we will consider whether an unbiased and objective investigating authority,
taking into account the accuracy and adequacy of the facts before it, could properly have determined
that there was sufficient evidence to justify the initiation of an anti-dumping investigation.”

7.27  We will first examine Guatemalas allegations on the evidence concerning alleged dumping,
and then will take up Guatemala's allegations on the evidence of aleged injury and causation. In this
regard, our approach will be consistent with that of past panels, which have evaluated claims as to an
authority's assessment of the sufficiency of evidence used for initiation in the light of the pertinent
substantive requirements for dumping and injury determinations (i.e., Article 2 for evidence related to
dumping and Article 3 for evidence related to injury).”® We too shall look to those provisions not in
terms of consistency of the initiation decision with them, but rather for guidance as to the substantive
sufficiency (in the sense of Article 5.3) of the evidence of alleged dumping and alleged injury on
which that decision was based. We reiterate that at the time of initiation an investigating authority is
not required to have before it the quantity and quality of evidence that would be necessary to support
apreliminary or final determination.

) Initiation evidence of dumping

7.28 We note first that Guatemala's complaint concerning the sufficiency of the evidence of
alleged dumping is limited to the evidence pertaining to normal value. That is, Guatemala raises no
issue concerning the evidence on export prices. (This evidence consisted of the unit value of imports
of galvanized and black tubes and pipes based on SICMEX information for the period of

% See e.g. Appellate Body Report, US— Countervailing Duty Investigation on DRAMS, paras. 141-152.
" We find support in Panel Report, Guatemala — Cement |1, paras. 8.72-8.75.

n response to questioning, Guatemala confirmed that its Article 5.8 claim flows from its claims
under Article 5.2 and/or Article 5.3, both jointly and independently. See Guatemala's response to question 3
from the Panel.

"2 This approach is similar to that of previous panels that have examined claims under Article 5.3 of the
Anti-Dumping Agreement. See, Panel Report, Mexico —Corn Syrup, paras. 7.91-7.110; Panel Report, Guatemala
— Cement Il, paras. 8.29-8.58; Panel Report, Argentina - Poultry Anti-Dumping Duties, paras. 7.60 ff.

3 E.g. Panel Report, Guatemala - Cement |1, paras. 8.35, 8.36 and 8.45.
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investigation, as well as one customs document for each product group (galvanized and black,
respectively) with corresponding invoices, provided by Hylsa™) Guatemala does argue, however,
that the deficiencies that it alleges in the normal value evidence meant that that evidence could not be
compared on a"fair" basis with the export price evidence.

7.29  Concerning the normal value evidence, Mexico's initiation notice indicates that Economia
generally accepted the evidence submitted by the applicant, without much further anaysis or
elaboration: "The applicant suggested calculating the normal value for both products|...], on the basis
of home-market sales prices in the Republic of Guatemala ..."”; "For galvanized standard pipes and
tubes, the applicant submitted a sales invoice from a Guatemalan company corresponding to the
period of investigation."”; "For black standard pipes and tubes, the applicant supplied a quote from a
Guatemalan company corresponding to the period of investigation."”” The Ministry accepted the

information provided by the applicant...".”®

7.30 Inparticular, at the point of initiation, this evidence consisted of:

. one (apparently computer-generated) invoice for one sale, on 30 August 2000, by
Ferreteria Ferrominera, a distributor, to Atlantida SA, of 1,200 pieces of "ligero"
galvanized (not black) steel pipes and tubes in three different diameters (1/2", 1" and
1-1/4"). At the average rate of exchange for 2000%, the value of this sale was
approximately US$5,900.

. one (handwritten) price quote, dated 15 December 2000, by [XX - BCIl], a
distributor, [XX - BCI], for a total of [ XX — BCI] pieces of "liviano" pipes in 6
different diameters (1/2", %', 1", 1-1/2", 2-1/2", and 4").%" At the average rate of
exchange for 2000, the total value of the quoted products was approximately [ XX —
BCI]. The document does not specify whether these are black or galvanized pipes,
although Hylsa submitted it as evidence of pricing in the Guatemalan market for black
(i.e, not galvanized) pipe. This document explicitly indicates in large print that
"prices are subject to change'.

7.31 It is apparent from the "prevencion” that, prior to initiation, the Mexican investigating
authority made an effort to clarify certain aspects of the normal value evidence (i.e., the invoice)
accompanying the application. First, the "prevencion" noted that the invoice covered only galvanized
pipes and requested clarification as to the pricing of black pipes. (It was in response to this question

™ Exhibit GTM-4, para. 55.
® Exhibit GTM-4, para. 61.
® Exhibit GTM-4, para. 62.
" Exhibit GTM-4, para.63.
8 Exhibit GTM-4, para. 65.

" See Exhibit MEX-1. In particular, 1,000 pieces 1/2" x 6 mts.; 100 pieces 1" x 6 mts; 100 pieces
1-Y4' x 6 mts.

8 http.//www.worldpress.org/profilesGuatemalacfm. The source cited by Worldpress for the
exchange rate information (7.7632 quetzales per US dollar in 2000) is the CIA World Factbook.

8 |n particular, prices were quoted for 3-14 units, 6 meters in length, of each of the various diameters.
Yo, ¥4, 1, 1%, 2%, 4inch tubes. See Exhibit MEX-26.
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that Hylsa submitted the price quote.) The "prevencién" also asked why the invoice was in respect of
a Guatemalan company (Ferreteria Ferrominera) other than the exporter, Tubac, identified in the
application®, and sought details concerning the domicile of Ferreteria Ferrominera (noting that the
document indicated that the buyer was located in Guatemala, but not the vendor), and about exchange
rates.®® The "prevencion” further asked why there was, originally, no adjustment for credit terms,
despite the fact that the invoice indicated that Ferreteria Ferrominera had granted 30 days credit.
Economia largely accepted Hylsa's responses to these questions, including an adjustment for credit
terms and a modification of the exchange rate used.®

7.32 We now consider, in the light of the specific arguments raised by Guatemala, whether an
unbiased and abjective investigating authority, looking at these facts, could properly have determined
that there was sufficient evidence of dumping to justify the initiation of an anti-dumping investigation.

7.33 Guatemala argues that the invoice and the price quote were insufficient for the following
reasons. (1) that the prices were not those of Tubac, the one known and named Guatemalan exporter,
which accounted for nearly all Guatemalan exports to Mexico, but were those of two Guatemalan
distributors; (2) that the evidence related to an "insignificant subset” of the investigated product
temporally, and in terms of volume and product coverage, in that the evidence corresponded to only
one single transaction and one single price offer on two individual days during the period of
investigation, the volumes involved were very small, and the product coverage was very limited vis-a-
vis the overall scope of the domestic product, and indeed did not reflect the specific product (A-53
pipe) identified in the application as the investigated product; (3) that no adjustment was made by
Economia to take into account the level of trade (distributor) of the emitters of the invoice and price
quote; and (4) that the price quote, not representing a completed transaction, was inherently invalid as
evidence. Thus, for Guatemala, the problems with both the quantity and the quality of the evidence
were such that a proper assessment of it by Economia could not have resulted in a decision to initiate
the investigation.

7.34 Given these alegations by Guatemala, we have considered in detail the norma vaue
evidence, and have identified a number of inter-related concerns in respect of: the sufficiency of the
nexus with producer/exporter pricing in the Guatemalan home market for the product under
investigation; the isolated nature of the information in terms of temporal coverage, volume, and
product coverage; and, as a result, the comparability of this evidence with that on export pricing. We
emphasize that our assessment is in respect of the normal value evidence as a whole that was before
the investigating authority, with no one of the various concerns that we outline below necessarily
being determinative.

7.35 First, we note that, as aleged by Guatemala, none of the normal value evidence pertained to
Tubac, the only identified exporter, which accounted for almost al production and exports of the
investigated product; instead, the evidence pertained to two distributors. Mexico does not dispute that
the prices in the invoice and price quote were not Tubac's, and instead argues that these prices were
reflective of prevailing prices in Guatemala. We do not here mean to imply that, at the stage of
initiation, an investigating authority must have pricing documentation from every domestic producer

8 n particular, Exhibit GTM-2, Question 18 reads: "Please explain why Annex 2 refers to Tubac SA
as having issued the invoice presented for the purposes of substantiating the normal value, since the invoice in
question (Annex 2.1) isthat of the company Ferreteria Ferrominera.”

8 See Exhibit GTM-2, Questions 18-23, and responses thereto in Exhibit GTM-3.

8 For the invoice, Mexico applied the exchange rate published by the Bank of Guatemala for the date
of the invoice, rather than the average monthly rate from the same source proposed by the applicant. For the
price quote, Mexico applied the exchange rate for the date of the quote, rather than the average rate proposed by
the applicant.
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or exporter, or even any domestic producer or exporter. Indeed, we recognize that it can be extremely
difficult for an applicant to obtain evidence of home market pricing, especially from its competitors,
the producers or exporters. Nevertheless, dumping is a company-specific practice, and this is
reflected in the Agreement's provisions concerning the determination of dumping in respect of
particular producers or exporters (see, e.g., the various references in Article 2.2 to "the exporter or
producer investigated'®, and the requirement in Article 6.10 to calculate dumping margins for
individual producers or exporters’®). Where, as is the case here, it is obvious on its face that the
normal value evidence before the authority at the time of initiation does not pertain to a producer or
exporter and indeed pertains to a different level of trade, and may not even reflect products produced
in the exporting country, the authority should make its best endeavours to verify that that evidence
reflects the prevailing home market pricing at the level of producers and/or exporters.

7.36 In this case, Mexico has pointed to no evidence, and indeed does not argue, that Economia
took any steps to determine whether the products reflected in the invoice and price quote were
reflective of Tubac's prices — in spite of the fact that Tubac was the only identified Guatemalan
producer or exporter of the product — or even that these products were of Guatemalan origin.®” Nor
does Mexico point to any evidence, or argue, that Economia asked Hylsa to confirm the Guatemalan
origin of the products reflected in the invoice and price quote, or to provide any information as to
whether and how these prices should be adjusted to reflect the producer/exporter level (e.g., by
subtracting an amount for distributor mark-up).2

7.37  Second, the temporal, volume and product coverage of the evidence was extremely limited
and isolated, such that in our view this evidence was reflective of only an insignificant subset of the
product and prices in question. In respect of temporal coverage, the invoice relates to only a single
isolated transaction on a single day, and the price quote also relates to only a single isolated potential
transaction that could have taken place on a single day. There is no dispute that the dates of the
invoice and the price quote were both within the period of investigation, but the fact that the home

& For example, Article 2.2.2.1 ("costs shall normally be calculated on the basis of records kept by the
exporter or producer under investigation") (emphasis added); Article 2.2.2 "the amounts for administrative,
selling and general costs and for profits shall be based on actual data pertaining to production and sales in the
ordinary course of trade of the like product by the exporter or producer under investigation") (emphasis added);
and the subparagraphs of Article 2.2.

% Article 6.10 stipulates: "The authorities shall, as a rule, determine an individual margin of dumping
for each known exporter or producer concerned of the product under investigation ...".

8 Response of Mexico to question 17 from the Panel. For example, (question 17(c)) we asked Mexico
whether, in its assessment of the quality and accuracy of the submitted evidence, Economia had inquired as to
what kind of company Ferreteria Ferrominera was, and to cite the relevant portion of the record. Mexico's
answer does not indicate that Economia undertook any such analysis. Rather, Mexico simply states that "[1]t is
a company that sold the investigated goods at issue in the Guatemalan market during the period of
investigation". We also asked Mexico (question 17(e)) what specific steps Economia had taken to assure itself
that the products reflected in the invoice were produced in Guatemala, and to cite the relevant documentation.
Again, Mexico points to no steps taken by Economia, but simply replies that Economia "found that those were
the prices actually applied in the Guatemalan market during the period of investigation”.

8 See Mexico's response to question 17(h) from the Panel. Mexico did not respond to our question as
to level of trade adjustments, but instead indicated that the invoice prices were adjusted for credit. (The terms of
the invoice included 30 days credit.) We note as well that although in the "prevencién” Economia asked Hylsa
to clarify "how it was ascertained that there were no ... adjustments applicable to the normal value" other than
the credit adjustment, Hylsa did not respond to this question. There is no evidence, and Mexico does not argue,
that Economia followed up with Hylsa in respect of this non-answered question, in any way or at any time
during the investigation.
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market pricing evidence for each broad product sub-group (i.e., galvanized and black pipe) pertained
only to asingle day out of the six-month-long period of investigation raises substantial questions as to
whether that evidence was representative of pricing during that period as a whole. Mexico does not
argue, and there is no evidence, that Economia sought confirmation from Hylsa that, or made any
other effort to determine whether, this evidence was representative of the period as awhole. In fact,
Mexico confirmed to us the contrary, stating that "since the information submitted by the applicant
was dated within the period of investigation, [Economia] did not require additional normal value
information”.?® Mexico appears to be arguing, in other words, that so long as a piece of evidence is
dated within the period of investigation, even if it represents only a single day during that period, this
information is — by definition, and without more — sufficiently representative of the period of
investigation as a whole for purposes of initiation. We disagree since it is indeed quite possible that
an individual, isolated transaction may be an aberration from the typical prevailing prices and/or
conditions, and therefore if the applicant has provided only such temporally isolated evidence, the
authority should not assume without some corroboration that this evidence is representative of the
period as awhole.

7.38  Concerning product volume and coverage, the normal value evidence was similarly limited
and isolated. In particular, the transaction in the invoice was for 1,200 pieces of galvanized pipe with
atotal weight of about 8,000 kg™ and atotal value of about US$6,000, and the products were in only
three diameters (1/2", 1" and 1-1/4") of a single wall thickness schedule ("ligero"). The coverage of
the price quote was even more limited, asit reflected just [ XX - BCI] pieces of black pipe weighing a
total of about [XX - BCI]*, with atotal value of amere US$ [XX - BCI]. While the products werein
six diameters (1/2", %', 1", 1-1/2", 2-1/2" and 4"), al were of a single wall thickness schedule
("liviana"). The extreme limitation of the size ranges covered by the invoice and price quote is
evident from a comparison with the size range of covered products of Guatemalan origin identified by
Hylsa in its response to the "prevencion™.* In particular, in that submission, Hylsa identified a total
of 62 dimensions (i.e., diameter and wall thickness combinations). Taking into account that each of
these dimensions could apparently exist in both galvanized and black finish, at the moment of
initiation Economia had information that there could be a total of 124 different products. Given the
very substantial variations among these dimensions (a range of ¥2" diameter with a wall thickness of
0.095" to 4" diameter with awall thickness of 0.237") we do not see on what basis it was possible for
Economia to have assumed, with no further inquiry or corroboration, that the very small subset
reflected in the invoice and price quote, was representative of the prices for the overall investigated
dimensional range. Furthermore, as inferred by Guatemala and confirmed by Mexico, al of the
products covered by the invoice corresponded to BS-1387 pipe.®* In other words, the products did

8 Mexico's response to question 17(g) of the Panel.

% Derived from the conversion factors in Annex 15 to Hylsa's reply to the "prevencion”. Before us,
Mexico argues that Economia had considered the invoice to be representative in terms of volume because the
size of the transaction involved was several times larger than the average size of Tubac's home market sales as
reflected in Tubac's response to the exporter's questionnaire. This argument is irrelevant to the present claim,
however, given Economias total lack of any information relating to Tubac's home market sales at the time of
initiation.

°! Derived from the conversion factors in Annex 15 to Hylsas reply to the "prevencion”.

%2 Exhibit GTM-3, answer to question 16.

% Guatemala's response to question 7 of the Panel.

% Mexico's response to question 174 of the Panel.
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not correspond to the A-53 specification, which the application identified as the predominant product
among the investigated merchandise.

7.39 Hereagain, there is no evidence, nor does Mexico argue, that before initiation either Hylsa or
Economia undertook to establish that the prices for the dimensions of pipe in the invoice and price
guote were representative of the range of sizes covered by the investigation, or that the prices for BS-
1387 pipe were representative of a broader range of specifications of investigated products, in
particular of the predominating A-53 pipe. Nor is there evidence that either Hylsa or Economia
sought information that might have been needed to adjust those prices to make them so representative.
We asked Mexico: "Is there any indication in the Initiation Determination or in the record that
Economia assessed whether the pipes in the invoice and the price quote might be considered to be
sufficiently representative of the product at issue?' Mexico responded that Economia had analysed
the invoice and the price quote and found that "the prices given in both sources correspond to the
investigated merchandise, are for the Guatemalan market, and were in effect during the period of
investigation”.*> We view this as an argument by Mexico that so long as a piece of evidence pertains
to some part (no matter how restricted) of the product range covered by an application, that evidence
— by definition and without more — is sufficiently representative of that product range for purposes of
initiation. Again, we cannot agree with such a proposition. Where the evidence pertains to only a
thin dliver of a broad overall product range, the authority should not assume without some
corroboration that this evidence represents pricing for the full product range.

740 As in respect of company and temporal representativity of the evidence at the time of
initiation, we do not mean to suggest at al that an investigating authority must have documentary
evidence relating to every individual product covered by a given application. Rather, our view is that
where the product coverage of the evidence, as here, is quite limited, the investigating authority needs
to take the appropriate steps to determine whether that evidence is representative of the full product
range, and to seek further information, including as to any adjustments, that would be necessary to
render it so representative.

741 We emphasize here that we disagree with Guatemala's argument that the price quote, because
it did not represent a completed transaction and because of its indication that the quoted prices were
subject to change, was inherently invalid as evidence.®® We have discussed above our concerns as to
the lack of evidence that the particular price quote that was before Economia was representative of
home market pricing for the range of Guatemalan-produced products covered by the scope of the
investigation for the period of investigation. These concerns have to do with the specifics of that
particular price quote, and not with the probative value of price quotes as such. Indeed, in another
case there could well be a situation where adequately corroborated and representative price quotes
constituted sufficient evidence of alleged dumping.

7.42  Findly, we recal that athough Guatemala has not raised any concerns in respect of the
evidence on export prices that was before Economia, it has argued that the problems it identified in
respect of the normal value evidence, as discussed above, would have meant that any comparison of
that evidence and the evidence of export pricing (i.e., the calculation of the aleged dumping margin)
was not "fair" in the sense of Article 2.4. We share the concern raised by Guatemala over the
comparability of the evidence on normal value with that on export pricing. In particular, we recall

% Mexico's response to question 19(c) from the Panel.

% First written submission, para. 74. We note also Guatemala's argument in its rebuttal submission that
price quotes have no lega status within Guatemala's domestic legal framework. In response to Panel
guestioning on this issue, Mexico asserted that the domestic legal status of price quotes in Guatemala was
irrelevant, "given that, regardless of the obligation to apply the agreed price, a price quote obviously provides a
reasonable indication of market selling prices'. See Mexico's response to question 144 from the Panel.
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that there is even no evidence that the merchandise in the invoice or price quote was of Guatemalan
origin, and that the invoice and the price quote each represented distributor-level prices for a single
transaction or potential transaction on a single day, for an extremely small subset of the products
covered by the investigation, including the fact that this subset was limited to atechnical specification
other than the one identified by the application as the predominant specification in the market. By
contrast, the export price information reflected the full spectrum of products imported by Mexico
from Guatemala, over the entire period of investigation, at the level of the Guatemalan producer or
exporter. Differences of this kind —which, we emphasize, are evident from the face of the evidencein
guestion — typically lead to a distortion of the normal value vis-a-vis the export price, and thus if not
adjusted for could give rise to apparent margins of dumping where no dumping in fact exists. Yet,
according to the notice of initiation, the only adjustments that were made to the normal value and
export pricing evidence (i.e., the credit adjustment to the prices in the invoice” and credit, freight and
insurance adjustments to the export pricing evidence®) had nothing to do with the problems that we
have identified. It isthus clear to us that after making these (unrelated) adjustments, Economia based
its determination of the sufficiency of the evidence of the existence of dumping on a simple
comparison of the prices that appear in the invoice and price quote with the export price information.
Nor is there any evidence, and Mexico does not argue, that Economia took any steps to consider
whether any further adjustments would have been necessary to take into account in the price
comparisons the above-identified problems in the normal value evidence, so as to ensure that the
allegation of dumping was well-founded.

743  We have carefully reviewed the record as to the evidence of dumping that was before
Economia at the time of the initiation. We consider that the above-discussed problemsin the evidence
pertaining to normal value (the invoice and the price quote) are obvious on the face of those two
documents and thus should have been, but were not, taken into account in Economia's assessment of
the sufficiency of the evidence of dumping. Given these obvious problems in the normal value
evidence, which were neither resolved nor addressed by Economia, in our view an unbiased and
objective investigating authority could not have concluded that there was sufficient evidence of
dumping to justify theinitiation of an anti-dumping investigation under Article 5.3. We therefore find
that Economia did not act consistently with Mexico's obligations under that provision in performing
its assessment of the sufficiency of the evidence of dumping.

(i) Initiation evidence of injury

744  Guatemala asserts that the Mexican investigating authority did not properly examine the
adequacy and accuracy of the evidence relating to injury — in particular, the volume of the dumped
imports —to ensure that it was sufficient to justify initiation for the purposes of Article 5.3 of the Anti-
Dumping Agreement. Rather, according to Guatemala, the investigating authority accepted the
evidence submitted by the applicant concerning total import volumes for the two tariff lines
concerned without any independent evaluation, and with no downward adjustment for products
imported under the same tariff lines that were not covered by the application.

745 To recdl, in the application, as evidence of the volume of the dumped imports, Hylsa
submitted the statistics published by SICMEX on the total volume of imports under the two tariff
lines (7306.30.01 and 7306.30.09) within which the products named in the application were imported.
There is no disagreement between the parties that the import information at the tariff-line level that
was before Economia at the time of initiation included the products under investigation. The issue
raised by Guatemala is that because Hylsa and Economia recognized, as of the time that the

 Initiation Determination, (Exhibit GTM-4), para. 67. For the price quote, no credit adjustment
apparently was needed, asit specified cash payment.

% | nitiation Determination, (Exhibit GTM-4), para. 58.
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application was submitted, that this information also covered an unidentified volume of non-
investigated products, the information was insufficient as evidence of the volume of the allegedly
dumped imports, for purposes of initiation.

7.46  Turning first to the application, Hylsa's response to question 6 of the application questionnaire
format gives thefirst indication of thisissue. The question reads:

"In the event that the tariff lines indicated include products other than
the investigated product, the following information should be
provided: (@) what are the products in question; (b) what, in your
estimation, is the share of the investigated product in total imports
entering under these lines; (c) an explanation of the methodology
used and cal cul ations made for the purposes of your estimate."

Hylsa responded:

"(a) As concerns tariff line 7306.30.01 (galvanized), there are pipes
and tubes corresponding to the tariff line description, under which
galvanized structural tubing and conduit tubing can be found. Asto
tariff line 7306.30.99 (black), there are pipes and tubes corresponding
to the tariff line description, under which black structural tubing can
be found. (b) Hylsa has no basis for making an estimate or
calculating the percentage of imports of other products entering
under those lines. (c) N/A".'®

Thus, the application makes clear Hylsa's admission that the description of the products classified
under the two relevant tariff lines was broader than the applicant's description of the product that was
the subject of the application (by virtue of including structural and conduit tubing), but that Hylsa
could make no estimate of the amount of imports of those non-investigated products.

7.47  Economia pursued this issue in the "prevencién" with a view to establishing the respective
proportions of the total imports entering under the tariff lines concerned that were accounted for by
the product under investigation and by non-investigated products. In particular, the "prevencién”
asked whether the structural and conduit tubing referred to in the answer to question 6 of the
application format were subject to the investigation and requested Hylsa, if they were not, to submit
an estimate of the amount of the total imports under the two tariff lines accounted for by the non-
investigated product.'® Hylsa's responses (as contained in the public version of its reply to the
"prevencion” and as indicated in Mexico's answers to Panel questioning’®?) appear to confirm that the
structural and conduit tubing were not covered by the investigation, but also that Hylsa had no basis to
estimate the amounts of these non-covered products, as follows:

"Both lines cover imports of black and galvanized conduction pipe and tubing and
black and galvanized structural pipe and tubing, in addition to conduit tubing. The
tariff line description is very broad, and both black structural pipe and tubing and

% Exhibit GTM-1, Seccion |.A, question 6.

%0 pid.

101 Exhibit GTM-3, questions 3 and 4.

102 Exhibit GTM-3, answer to question 4. Mexico's response to Panel question 9(d) provides the text

that was omitted as confidential information from the public version of Hylsa's response to the "prevencién”
contained in Exhibit GTM-3.



WT/DS331/R
Page 25

black conduction pipe and tubing enter under the same line, i.e., 7306.30.99.
Galvanized conduction pipe and tubing and galvanized structural pipe and tubing
enter under the same ling, i.e., 7306.30.01. This greatly restricts the ability to
estimate imports of the aforementioned pipes and tubes. The use made of the pipes
and tubes cannot be determined on the basis of Hylsa-DAT’sinternal data. Annex 3.
No relevant information was obtained for a formal analysis, because even though
some of the importers were known, the total amount of the imports was not. Annex 3
contains no information."

The initiation notice confirms that Hylsa was unable to provide any information in response to
Economias request for further precision as to the respective amounts of investigated and non-
investigated products imported under the two tariff lines: "In fact, the Ministry noted that in order to
describe the trend in the imports under investigation in the period July-December 2000 in relation to
the previous comparable period, the applicant considered the total amount of imports entering the
domestic market under the tariff lines in question."'® Thus, it is clear to us (and Mexico does not
contest) that Hylsa provided no information as to this product breakout.

7.48 In response to Panel questioning as to any steps other than the "prevencion” (which, as just
discussed, yielded no clarification) that were taken by Economia to identify the volume and value of
the investigated products contained within the data for the two tariff lines, Mexico indicated that
Economia had used the official SICMEX statistics first to verify the totals for the two tariff lines as
reflected in the application and then to conduct its analysis of the trends in imports for purposes of
initiation. In particular, Mexico stated that:

"The investigating authority first of all analysed the import volume data provided by
the applicant and noted that the amounts corresponded to the imports recorded for
tariff lines 7306.30.01 and 7306.30.99"*%;

and further that:

"Thus, the investigating authority used its own statistics drawn from official import
sources to carry out the assessment under Article 3.1 and 3.2 of the Anti-Dumping

Agreement and other provisions'.'®

749 Mexico aso underlined to the Panel, however, that these official data were no more detailed
as to product breakouts than the tariff-line level (i.e., than the level of detail in the application). In
particular, Mexico stated:

"It is important to note, moreover, that the investigating authority has access to
official import statistics available from the Ministry of the Economy’s Mexican Trade
Information System (SIC-M), which is at the eight-digit level (i.e., two more than the
Harmonized System), it being understood that, likewise, there are no official import
data at the specific "product code" level (so that data at the tariff line level provide the
narrowest range that includes the investigated product)."*®

103 Exhibit GTM-4, para. 92.
104 Mexico response to question 9(d) from the Panel.
195 | pid.

106 Mexico response to questions 9(d) and (€) from the Panel.
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7.50 Inresponseto aquestion from the Panel asto whether in respect of the import data, Economia
had limited itself to the above-described verification that the data in the application were the same as
those published by SICMEX for the two tariff lines, although Mexico said that this was not the case, it
pointed to no other concrete steps taken by Economia. Mexico nevertheless argued that:

"[...] the authority’ s assessment of the importsisto be viewed as a harmonious whole
made up of a number of interconnected elements which together provide a reasonable
basis for the determination to initiate the investigation. In particular, it should be
noted that the evidence adduced by the applicant (in the request for initiation and in
its responses to the "prevencion™) permitted Economiato link the statistical data from
the tariff lines to the trends in the imports under investigation (including volumes,
values, or tendencies) in a reasonable manner. According to the IA, such evidence

must be assessed on the basis of logic, knowledge and acquired experience" .’

7.51 The Initiation Determination confirms that for purposes of initiation, for information on the
volume and value of imports of both the allegedly dumped imports and total imports of the relevant
products, Economia relied upon the official SICMEX dtatistics at the tariff line level, unadjusted in
any way to exclude the non-investigated products also reported under those tariff lines. In particular,
the notice of initiation states:

"The indications received from the applicant did not provide the Ministry with the
information enabling it to estimate, for the period of investigation and the two
preceding similar periods, the share of imports of black and galvanized standard pipes
and tubes in the total volume of imports under tariff lines 7306.30.01 and 7306.30.99
of the Schedule of the General Import Duty Law."*®

7.52 The disussion in the notice of initiation in regard to the volume, trends and market share of
the allegedly dumped imports was explicitly based on the totals reported for the two tariff lines, as
follows;

"... in order to assess whether the period of investigation saw an increase in total
imports and in imports from the Republic of Guatemala in relation to domestic
consumption and production, the Ministry estimated the size of the standard pipe and
tube market on the basis of apparent domestic consumption, defined as the sum of
domestic production and total imports less total definitive exports. Total imports
were obtained as specified under point 98 of this Resolution. As regards domestic
output and total exports, the Ministry examined the figures provided by the applicant,
obtained from the National Chamber of the Iron and Steel Industry.

In this connection, the Ministry noted that, during the period of investigation, the
share in Mexico's standard pipe and tube market of total imports under tariff lines
7306.30.01 and 7306.30.99 of the Schedule of the General Import Duty Law grew by
10 percentage points in relation to the previous comparable period, rising from 28 to
38 per cent. Asto imports from the Republic of Guatemala, the Ministry noted that,
in the period July-December 2000, their share in domestic consumption increased by

197 Mexico response to question 9(e) from the Panel.
198 Guatemala— Exhibit GTM-4, para. 97.

199 | nitiation Resolution, Exhibit GTM-4, paras. 103-104. The data in the application pertained to the
July-December periods of 1999 and 2000.
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2 percentage points in relation to the previous comparable period, from 5 to
7 per cent. In relation to domestic production, imports from the country under
investigation accounted for 7 per cent in the period July-December 1999, reaching
11 per cent during the period of investigation.”

7.53  While the notice of initiation makes thus clear Economias recognition that it had no
information as to the proportion of the total imports under the two tariff lines that were accounted for
by the products subject to the application, the notice also indicates that Economia intended to take
further steps during the investigation to estimate this information, as indicated in the following

passage:

"As the next step in the procedure, the Ministry will assemble the relevant information for an
estimation of the volume of black and galvanized standard pipes and tubes that entered the
domestic market under tariff lines 7306.30.01 and 7306.30.99 ... during the period of
investigation and the two previous comparable periods."**°

754  Recaling our view of the nature of the obligation imposed by Article 5.3, we see the issue
before us as whether an unbiased and objective investigating authority could properly have
determined that the evidence on import volumes of the allegedly dumped imports that was before
Economia was sufficient in the sense of Article 5.3 for purposes of initiation of the investigation.

755 The WTO obligations of a Member's anti-dumping investigating authority are set out in the
Anti-Dumping Agreement. We agree with Mexico that a Member's investigating authority has a
certain degree of discretion to initiate and conduct an anti-dumping investigation, and is not subject to
obligations that are not contained in the Agreement. That said, and as discussed at length above, the
Agreement (Article 5.3) requires an investigating authority, before taking a decision to initiate an
investigation, to satisfy itself as to the sufficiency of the evidence (in this case pertaining to injury)
beforeit.

7.56 In this regard, the provisions of Article 3 provide pertinent guidance. In particular, the
concept of the "dumped imports” is a centrally important and integral element of the entire analysis of
injury and causation as provided for in Article 3. Article 3.1, an overarching provision pertaining to
injury determinations as a whole, requires positive evidence and an objective examination of both
(a) the volume of the dumped imports and their effect on prices in the domestic market for like
products, and (b) the consequent impact of the dumped imports on domestic producers of the like
products. Article 3.2 concerns the determination of the volume of dumped imports, and their effect on
prices, and Articles 3.4 and 3.5 concern the impact of dumped imports on the domestic industry
producing the like product, and causality between dumped imports and injury. Articles 3.6, 3.7 and
3.8 aso contain numerous references to dumped imports and their impact. While, again, we do not
mean to suggest that an investigating authority must have before it, at the time it initiates an
investigation, injury-related evidence of the quantity and quality that would be necessary to support a
preliminary or final determination of injury, it is clear that the authority must have before it the same
type of evidence of injury as defined in Article 3, including as to the volume of allegedly dumped
imports, sufficient to justify the initiation of an investigation.

7.57 In this regard, the question before us is whether Economia complied with the obligations
under Article 5.3 in assessing the sufficiency of the evidence pertaining to injury by basing its
assessment of the volume of the allegedly dumped imports on the published data for total import
volumes reported for two entire tariff lines, while being aware that those tariff lines also included an
undetermined quantity of other products not the subject of the application. In other words, did
Economia, in accepting this published aggregate information as a proxy for the volume of the

10 Exhibit GTM-4, para. 99.
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allegedly dumped imports, fail to comply with the requirement of Article 5.3 in respect of the
sufficiency of this evidence for the purpose of initiation?

7.58 We take note of Mexico's argument that "the authority’s assessment of the imports is to be
viewed as a harmonious whole made up of a number of interconnected elements which together
provide a reasonable basis for the determination to initiate the investigation."™* We are aware that
Economia had other evidence pertaining to the product under investigation before it, including
information pertaining to the "'Description of the subject product' (technical or trade names by which
the product is known, physical and technical characteristics, composition, production process, uses
and users, including, moreover, manufacturing standards, diagrams of the manufacturing process,
quality certification for both the Guatemalan and the domestically manufactured product, etc."**?
However, in respect of the volume of dumped imports, we do not see the relevance of this other
information. Furthermore, it is not disputed that, for the purposes of initiation, having been informed
by the applicant that it did not have any way to more precisely estimate the volume of the covered
products within the two tariff lines, Economiarelied exclusively upon statistics at the tariff line level,
without making any estimation of the proportion thereof accounted for by the product under
investigation. In other words, Economia recognized that it did not know, at the time it took the
decision to initiate, anything about the percentage of the tariff line totals accounted for by the
investigated products. For this reason, Economia also had no basis on which to consider the trendsin
the total volume of imports under those tariff lines as in any way representative of the trends in the
volume of the allegedly dumped imports. In particular, while the trends in total imports might well be
representative of the trends in the subject imports if the latter accounted for a large percentage of the
former, this would not necessarily be the case where the subject imports were only a small percentage
of the total.

7.59 In short, we disagree with Mexico that the information provided by the applicant may have
permitted Economia to link the statistical data from entire tariff lines to the trends of investigated
imports in a reasonable manner on the basis of logic, knowledge and acquired experience, as we see
nothing in the record that was before Economia at the time of initiation establishing or addressing
such a link.™® We do not consider that it was sufficient for Economia not to find some reasonable
basis to estimate the proportion of total imports accounted for by the product under investigation at
the initiation stage. For example, we note that Economia obtained import "pedimentos’ relating to a
certain number of import transactions at later stages of the process.™™* This confirms to us that there
would have been at least one way that Economia might have sought to corroborate the import volume
statistics as they related to the product under investigation. We disagree with Mexico's argument that
requiring, at the initiation stage, some corroboration of the import volume at the tariff line level that
related to the product under investigation is tantamount to imposing a requirement that initiation
evidence of the same quality and quantity as evidence required to sustain a preliminary or final
determination. Again, it isthe type of evidence of injury which is our focus here.'*

7.60 For these reasons, in the circumstances of this case, we consider that an unbiased and
objective investigating authority, in relying on the evidence in question, i.e., the officia statistics of

11 Mexico's response to question 9(e) from the Panel.
112 see Volume 1, Section I.A of the application in Exhibit GTM-1.
13 Mexico response to question 9 (e) from the Panel, quoted at paragraph 7.50, supra.

14 See, for example, Preliminary Determination, Exhibit GTM-10, paras. 120-123; and Final
Determination, Exhibit GTM-23, para. 169.

15 See para. 7.56 supra.
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total imports under the two tariff lines concerned, as evidence of the volume of dumped imports —
without cross-checking (even in an approximate manner) the proportion of those tariff line import
data that corresponded to the product under investigation — could not properly have determined that
there was sufficient evidence of injury to justify the initiation of an anti-dumping investigation in
relation to the product under investigation. The fact that, during the course of the investigation, it was
ultimately confirmed that the investigated product (however this was eventually defined™®) appeared
to account for a substantial portion of the imports under the two tariff lines is not relevant to our
examination under Article 5.3 What is relevant is what facts were known to the investigating
authority at the time that it initiated the investigation. We see no basis on the record for Economia to
have concluded that the total volumes at the tariff line level constituted a reasonable proxy for the
volume of the allegedly dumped products during the period of investigation. We therefore find that
Economia did not act consistently with Mexico's obligations under Article 5.3 in performing its
assessment of the sufficiency of the evidence of injury.

7.61  Asthere was no proper determination that there was sufficient evidence of dumping or injury
to justify proceeding with the case under Article 5.3, the application should have been rejected and the
investigation should not have been initiated by the terms of Article 5.8. In light of our findings of
violation of Articles 5.3 and 5.8, we do not consider that it is necessary for us also to examine
Guatemala's claim under Article 5.2.

C. FACTSRELATING TO DEFINITION OF PRODUCT UNDER INVESTIGATION/LIKE PRODUCT

7.62 Guatemalaraises a number of claims that are based on its factual alegation that at two points
during the investigation, Economia expanded the definition and scope of the product under
investigation. Briefly, Guatemala claims that in spite of changing the scope of the products covered
by the investigation — and thus, eventually, those covered by the anti-dumping measure — Economia
never investigated the added products in respect of either dumping or injury. Concerning the
dumping finding in particular, Guatemala alleges that although Tubac was not requested to provide
any data concerning the added products, the fact that it did not do so was one of Economia’s main
reasons for rejecting Tubac’'s data and resorting to facts available in calculating the definitive margins
of dumping. Similarly, in respect of the injury and causation determinations, Guatemala alleges that
Economia did not gather, collect nor analyse data pertaining to the expanded product definition.

7.63 Before turning to the specifics of Guatemala's claims concerning the alleged changes to the
scope of the investigated products, we start by considering the basic factual issue, i.e., whether the
facts of record, as presented to us in this dispute, indicate that Economia modified the scope of the
investigation as argued by Guatemala.

7.64 In its first written submission, Mexico appeared to admit that the two changes alleged by
Guatemala did take place. Concerning the first alleged change, the expansion of the range of
diameters of pipe covered by the investigation from 1/2"-4" to 1/2"-6", Mexico stated in its first
submission that: " (d) [o]nly the diameter of the pipes and tubes investigated was modified"**® and
that "a 2-inch increase in diameter does not signify that the Ministry made a substantial alteration in

118 \We refer to our discussion of the changes in product definition in the course of the investigation,
infra.

U For example, para. 165 of the Fina Determination indicated that in the periods
July-December-1998, 1999 and 2000, the investigated product accounted for 79, 66 and 64 per cent,
respectively, of tariff-line import volumes.

18 First written submission of Mexico at paragraph 91(d) (emphasis added).
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the description of the product under investigation"*°, and that "the Guatemalan exporter had every

opportunity to raise any objection it saw fit to the change in question”.**® Concerning the second
alleged change, the addition of certain structural tubing to the scope of the investigated product,
Mexico stated in its first submission that: "the scope of the product under investigation was not
generically expanded to include "structural” pipes and tubes, but merely pipes and tubes that were
technically and commercially interchangeable with those possessing the following characteristics
.." 1 Mexico made similar statements in its first oral statement.’”* Furthermore, in response to
guestions from the Panel following the first substantive meeting of the Panel, Mexico acknowledged
that these modifications had been made (although it referred to them as "clarificatory adjustments’
(precisiones), "clarifications' (clarificaciones), or "agjustments’ (ajustes)).’® Mexico defended these
modifications on the grounds that Economia, not being an expert in pipe and tube products, found it
appropriate to make these changes or clarifications to the product scope in the light of information
that it progressively gathered over the course of the invedtigation as to the commercia
interchangeability of the products. However, Mexico also made such statements as. "they are one and
the same [product]"***; "it is the same product"'®; and "it is the same merchandise".**® Furthermore,
during the second substantive meeting Mexico in an oral comment to the Panel denied that Economia
had changed the definition of the investigated product.*?’

7.65  Because of these differing statements by Mexico as to whether in fact Economia had changed
the scope of the investigated product (1) by increasing the maximum diameter covered from 4" to 6",
and (2) by adding certain structural tubing to the product definition, we cannot conclude that thisis an
uncontested fact in this dispute. Accordingly, and because of the central importance of this factual
issue to many of Guatemalas claims, we now consider in detail the record evidence that pertains to
this point.

1 The application (GTM-1)
7.66 The application by Hylsa described the product subject to the application as black and

galvanized "standard pipe and tube" produced under various technical standards, the most important
being ASTM A-53 and BS-1387. The application stated that these products, which were known in

19 pid. at paragraph 91(e) (emphasis added).

120 | bid. at paragraph 91(f) (emphasis added).

121 | pid. at paragraph 104 (emphasis added).

122 First oral statement of Mexico at paras. 21(d) and 28.

122 Mexico's responses to questions 89 and 90 from the Panel.

124 First written submission, para 105: "In this connection, Guatemala seeks to imply that these are two
different products, when in fact they are one and the same[...]." (emphasis added)

125 First oral communication, para 33: "[...] since for the purposes of the investigation, it was the same
product." (emphasis added)

126 Mexico's response to question 89 from the Panel: "[...] the information available indicates that it is
the same merchandise|[...]." (emphasis added)

127 \Written transcript of second substantive meeting. Mexico, commenting on Guatemala's claims
concerning the alleged changes in the definition of the investigated product, stated: "We take sharp issue with
Guatemala that changes were made in this regard. ... The product under investigation remains the same, i.e.,
black or galvanized standard pipes and tubes, without going into the details adduced to make a case for two
differentiated products.”
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Mexico as "standard pipe" or "conduction pipe", were principally used to carry liquids and gases, but
aso could be used to produce pipe fittings and similar products, and for certain structural purposes
(e.g., fencing). The application indicated that in Guatemala these products are known as "cafieria"
(conduction), or "tuberia liviana" (light), "tuberia mediana" (medium), and "tuberia pesada” (heavy)
or "gruesa” (thick)". The application emphasized that the imported Guatemalan product and the
Mexican "like product" both conformed to the A-53 standard, making the point that the imported and
like products were "identical". With further reference to physical characteristics, the application
stated that although the size range for standard pipe went up to 26" diameter, the product imported
from Guatemala ranged from ¥2" to 4", and that the most common schedules [wall thicknesses] were
30, 40 and 80, with schedule 40 predominating. In terms of production process, the application
indicated that the product was produced via electric resistance welding from hot-rolled steel coils. As
for tariff classification, the application indicated that the subject products were imported under two
categories'®® that included but were not limited to those products, as in addition to the investigated
products, structural tubing and conduit also were included. The application asserted that the pipe
from Guatemala was identical to that produced by the Mexican domestic producers, and that both had
the same "quality, standards, specifications and uses".**

2. The" prevenciéon” (GTM-3)

7.67 Inits answers to the pre-initiation questioning by Economia (the "prevencién"), Hylsa again
stressed that the product at issue corresponded to the ASTM A-53 standard: "The specifications are
based on ASTM A-53, the most common standard used for this type of pipe and tubing".** In
support, Hylsa provided copies of analyses of investigated products produced by Tubac and by Hylsa,
al of which were identified as corresponding to the ASTM A-53 specification.** In afootnote on the
page containing the information for Hylsa's product, it is stated that ASTM A-53 was not the only
applicable standard, as BS-1387 also was relevant, and also was produced by Tubac, although it was
consumed less in Mexico than A-53 pipe.**? In afootnote to the page containing the information for
Tubac's product, it is stated that "hot-rolled sheets are the common input for these pipes'.**® The
description of the production process for the investigated product'® also indicated that the process
began with the unrolling of a coil of hot-rolled steel sheet ("principal input").

7.68 Question 3 of the "prevencion” noted that in the application, Hylsa had indicated that under
the two tariff categories identified, "in addition to the product subject to the investigation, structural
tubing and conduit tubing" also entered Mexico. Economia asked Hylsa to clarify whether structural
and conduit tubing were or were not covered by the investigation. Hylsa's response was submitted as
confidential.*** Question 4 of the "prevencién” asked Hylsa, in the event the response to question 3

128 As discussed, supra, the two tariff categories were 7306.30.01 and 7306.30.99 (galvanized and
"other" welded carbon steel pipe and tube, respectively).

129 Exhibit GTM-1, Volume 2, p. 5. The annexes to Volume Il of the application contain (largely
confidential) injury information submitted by the applicant.

130 Exhibit GTM-3, answer to Question 1.
131 Exhibit GTM-3, Annex 1.

132 | bid.

133 | bid.

134 Exhibit GTM-3, Annex 10.

135 Exhibit GTM-3, answer to question 3.



WT/DS331/R
Page 32

was negative, to estimate the amount of the total reported imports represented by the non-subject
products. Hylsa provided a narrative response confirming that structural and conduit tubing also were
classified within the two tariff categories, but part of the narrative was confidential.’*®* Hylsa
indicated that it was not able to provide the requested estimates because it did not know the total
amounts of the imports, but only those of certain importers.*’

7.69 In response to question 16 of the "prevencion" concerning diameters and wall thicknesses of
the product under investigation, Hylsa provided a table of diameters and wall thicknesses which it
said were those of the standard pipes imported from Guatemala. The source of this information was
not indicated.

7.70 In response to question 23 of the "prevencidn', which requested information on the
conversion factors used to convert the prices in the price quote and the invoice, from a per-piece to a
per kilogram basis, Hylsa provided a table identified as coming from a specification for products
produced by Hylsa, which according to Hylsa also applied to the Guatemalan products, as both were
produced according to strict standards. Hylsa did not otherwise identify the specification in question,
and the schedule of dimensions does not correspond to that in the ASTM A-53 specification. In
Tubac's questionnaire response, a table containing the same dimensions, identified as corresponding
to those in the BS-1387 specification was provided. In answer to a question from the Panel, Mexico
confilrgyed that the dimensions referred to in the table provided by Hylsa were those for BS-1387
pipe.

3. The notice of initiation (GTM-4)

7.71  The description of the investigated product in the notice of initiation was essentially the same
as that in the application. The notice stated that the product imported from Guatemala was a
"commaodity" product, produced from hot-rolled steel cails, known by the generic name of standard
pipe, and by the commercial and/or technical names of gavanized and black standard pipe
(mentioning as well the names by which the product was known in Guatemala™®). Concerning the
physical characteristics and chemical composition of standard pipe, the notice stated that the applicant
had indicated that these were as set forth in the ASTM A-53 standard, the "principal standard” for
these products, and that that standard also established that the product was produced to particular
"schedules’ denoting wall thickness, resistance and durability, among which schedules 30, 40 and 80
were the most common, especially schedule 40 (the most widely demanded). The notice also recited
long excerpts from the ASTM A-53 standard, and indicated that although the technical analyses of the
Guatemalan and Mexican products showed some physical differences, al of the reported values fell
within the ranges specified in ASTM A-53. The notice indicated that, as stated in the application,
although standard pipes could range from 3/8" to 26" in diameter, those imported from Guatemala
ranged from %2" to 4" in diameter.

7.72 Interms of the definition of the "like product”, the notice of initiation states:

1% Asindicated above, in answer to questioning by the Panel Mexico provided the text that had been
omitted as confidential from the public version of Hylsa's reply to this question. See paragraph 7.47, supra.

137 Questions 5-15 requested clarifications of the injury information provided in the application.

138 Response to question 174 of the Panel: "The table indeed conforms to the BS-1387 standard.”
Economia also requested and received clarifications relating to the injury information submitted with the
application. See Exhibit GTM-3, questions 14 and 15.

¥ Cafieria, tuberia liviana, mediana, and tuberia pesada or gruesa.
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"... relying upon the information supplied by the applicant regarding the description,
physical characteristics, chemical composition, uses, production process and inputs of
domestically manufactured standard pipes and tubes and standard pipes and tubes
imported from the Republic of Guatemala, as referred to in points 5 to 29 of this
Resolution, the Ministry made a preliminary determination that the two products were
similar in terms of their physical characteristics and chemistry and were destined for
the same end uses, which enabled them to fulfil the same functions and made them
commercialy interchangeable, and were hence like products."**°

7.73 Intermsof the "alleged injury" component of itsinitiation analysis, Economiarelied upon the
domestic industry information supplied by the applicant, while concluding that, in respect of financial
indicators, "the 'Hylsa-DAT' statement of results to which the applicant refers does indeed correspond
to operating results for the like product, and it therefore decided that at the current stage in the
investigation, the assessment would be confined to results concerning the like product and the
applicant asawhole." (emphasis added)'**

4, Submission of Tubac accompanying response to exporters questionnaire/ questionnaire
response (GTM-5)

7.74  In conjunction with its reply to the exporters questionnaire, Tubac made a written submission
guestioning various points related to the investigation, including the definition of the product under
investigation. Tubac argued in this submission that Economia and the applicant had not adequately
defined the coverage of the investigated product. According to Tubac, the description of the pipesin
guestion was confusing, and did not permit Tubac to know the scope or coverage of the product under
investigation. Tubac stated that in the technical and commercial literature there was no reference to
any product called "standard pipe", even in the ASTM A-53 standard cited by the applicant. Tubac
stated that Hylsa's own website referred to three types of "heavy walled pipe': conduction, conduit,
and mechanical tubing. Tubac indicated that it was unclear whether al of these three types were
covered by the application, and that even the IA had recognized the lack of clarity, asking Hylsain the
"prevencion” whether structural and conduit tubing were included. Tubac noted, and objected to the
fact, that Hylsa had qualified its reply to that question as confidential, but also noted a statement in the
application that the published import statistics covered, "in addition to black and galvanized standard
pipes, products known as galvanized structural tubing and conduit tubing". Tubac went on to
conclude that, without prejudice to its position, in its guestionnaire response, it reasonably assumed
that the investigated product was only galvanized and black conduction pipe, as defined by Hylsa on
its website. The excerpt from Hylsa's website, Annex 2 to the submission, listed a variety of
diameters ranging from ¥2" to 6", in schedules 40 and 80 (and a few aso with thinner-walled
dimensions whose schedule was identified as"X"). The "typical applications' were identified as pipe
for conduction of water, air, gas and special fluids.

7.75 In its response to the exporters' questionnaire, Tubac listed in response to question 2.13, on
product codes, various sizes of pipe referred to either as "mediana” or "liviana", or as schedule 40 or
80. Most of the listed codes were schedule 40. In its answer 2.17 (installed capacity) Tubac stated
that the data it provided were limited to information on conduction pipe. In its answer to question
2.18, Tubac stated that the data it submitted on the other economic indicators also were only those
relating to conduction pipe, both the ASTM and the BS norms. Tubac furnished, in Annex 10 to its
response, a document indicating the technical differences between ASTM A-53 and BS-1387. It

140 Exhibit GTM-4, para. 69.

141 Exhibit GTM-4, para. 134. See also our factual summary of injury data, infra, paras. 7.292 ff. We
recall that we have already addressed above Economia's treatment of the volume of dumped imports at the
initiation stage.
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further stated that the A should be aware that Tubac produced other products than these in the same
plants.

5. Hylsa'sreply to Tubac's submission and exporters questionnaire response (GTM-27)

7.76  Initsreply to Tubac's submission (Exhibit GTM-5), Hylsa challenged Tubac's assertion that
the term "standard pipe" did not exist, quoting from various references that used that term. (We note
that none of the annexed documents contained a definition of the term, however.) Hylsa aso
challenged Tubac's statement that the product definition was not clear. Hylsa stated that it was the
case "as the exporter concludes, that the investigated product is defined as all welded standard pipe,
galvanized or black, for conduction, it needing to be stated that this definition ... naturally applies to
welded standard pipe, galvanized or black, of the dimensions specified in Annex 2, which have
identical physical characteristics, chemistry and finish, and similar resistance, and it being clarified
that so-called conduit tubing is not part of the investigated product” because it was not sufficiently
similar for purposes of the relevant provisions of Mexican law. In Annex 2, Hylsa stated that
structural tubing ("not included in the investigation) coming from Guatemala corresponded to the
"ASTM A-513" standard, and was produced from cold-rolled steel, and that structural tubing could be
distinguished from conduction pipe on the basis of its wall thickness, as structural was lighter-walled.
Hylsa further stated that ASTM A-53 did not exclusively cover conduction pipe, and that what was
not covered by Hylsa's application was tubing with thin walls and thus structural tubing, with wall
thickness less than 14 gauge, i.e. between 15 and 22 gauge. Hylsa attached a table which it indicated
referred to structural tubing from Guatemala not covered by the investigation. Hylsa presented a
second table in Annex 2 of "Dimensions of the denounced tubing”, ranging from 1/2" to 6" in
diameter in a range of wall thicknesses denominated in inches and millimetres. In Annex 2, Hylsa
described the difference between the gauge (or sheet thickness) and the pipe schedule, the latter being
a relationship between the thickness and the diameter of the pipe, or between the resistance to the
material being conducted and the resistance to force of the steel. Hylsa concluded with the statement
that the most common pipe schedules were 20, 30, 40 and 80, and that pipe schedules generally are
mentioned in referring to standard pipe.

6. Information from the domestic industry prior to the Preliminary Determination

7.77  In response to Economias request of 10 December 2001, Hylsa submitted"* a conciliation
of financial data for its Tubular Products Division, Hylsa-DAT, for costs, sales and profits for the
"like product" to the data for Hylsa S.A. that had been submitted previously in response to Economia's
initial (pre-initiation) "prevencion”. Economia requested information, on 17 December 2001, from
Tuberias Procarsa ("Procarsa"), Tuberia Nacional ("TN") and Compafia Mexicana de Perfiles y
Tubos ("CMPT") and the National Chamber of the Iron and Steel Industry ("CANACERO"). In
addition to requesting economic injury data for the years 1998, 1999 and 2000***, and information on
the methodology used to calculate installed capacity for production of standard black and galvanized
tubing, these requests sought import information (including invoice and "pedimentos”). At that point,
the imported product from Guatemala was identified by Economia as "tuberia estdndar negra y
galvanizada" (standard pipes and tubes, black and galvanized) classified by tariff line. Tuberia
Nacional, Compafiia Mexicana de Perfiles y Tubos and CANACERO submitted responses.'*

2 Exhibit GTM-8.
3 Exhibit GTM-9.
14 See al'so our factual summary of aspects of injury data taken into account, infra, para. 7.301.

15 Exhibit GTM-10, para. 106.
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7. Preliminary Deter mination (GTM-10)

7.78 The Preliminary Determination stated at paragraph 5 that "the product” consisted of
"commaodity" products, produced from hot-rolled coils, in diameters ranging from 2" to 6". At
paragraph 6 the determination stated that the product was known in Mexico as "standard pipe" or
"conduction pipe", and was known in Guatemala by the names of "cafieria”, "tuberia ligera o
liviana", "tuberia mediana" and "tuberia pesada o gruesa'. At paragraph 7, the determination
indicated that Tubac had argued that the description of the investigated product was too imprecise for
Tubac to know the scope of the investigation, as in the literature and on Hylsa's own web page there
was no reference to "standard pipe". At paragraph 8, the determination indicated that Economia had
rejected this argument because of the references in the various publications submitted by Hylsa to
"standard pipe"’, and because Tubac had indicated that "conduction pipe" was among the tubing
produced by Hylsa, and this was one of the names by which the investigated product was known in
Mexico.

7.79  Concerning the physical characteristics of the subject product, the determination stated at
paragraph 13 that Hylsa had indicated that the physical characteristics and chemistry of "standard
pipe" were those contained in ASTM A-53 (the most common) specification, and at paragraph 14 that
the product also could be produced under the BS-1387, DIN 2440, DIN 2441 and JS G 3454
specifications. At paragraph 15, the determination indicated that Hylsa had stated that "conduction
pipe" (imported from Guatemala and produced in Mexico) was available in diameters between 2" and
6" inches, and with wall thicknesses between 1.60 and 7.11 mm, "in different schedules, among which
30, 40, and 80, especially 40, were the most common."

7.80 At paragraph 17, the Determination indicated that Economia had observed that the imported
product and the Mexican product were both produced under ASTM A-53 and aso, for the
Guatemalan product, BS-1387, that the chemical composition fell within the ranges specified in A-53,
and that both products were available in the diameter range of %2" to 6", especially in schedules 40 and
80.

7.81 At paragraph 19, the Determination indicated that standard pipe was produced in two major
steps, the first starting with the welding, from hot-rolled steel, of the tubular shape, and cutting to
length, and the second consisting of the finishing (painting, galvanizing). (At paragraph 18, the
Determination recounted Hylsa's statements that the Guatemalan and Mexican products were
produced via similar processes: electric resistance welding, using as the principal inputs hot-rolled
steel coils, eectricity, natural gas, zinc, water, etc.) As for functions and uses of the product,
paragraph 20 of the Determination stated that the product had a broad range of uses, principally
conduction of water, air, non-corrosive liquids, cables, etc., with galvanized used where protection
from the environment was important. In addition, the Determination stated that the product could be
used for production of pipe fittings and other products, and for structural purposes. At paragraph 117,
the Determination indicated that Hylsa's application stated that structural and conduit tubing "... are
non-subject products’.

7.82 The Preliminary Determination contains Economias definition — at that point in the
investigation — of the "like product" produced by the domestic industry. In particular, Economia
determined that the investigated product — black or galvanized standard pipe, as described in
paragraphs 5-23 of the Determination — "ranging from 1/2" to 6" in diameter ... is like the
domestically manufactured product ... inter alia because the two possess the same physical and
chemical characteristics, enabling them to fulfil the same functions and making them commercially
interchangeable”.**®  The Preliminary Determination indicates that "the information coming from

146 Exhibit GTM-10, para. 84.
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CMPT differed from the figures supplied by CANACERO; a possible explanation is that non-subject
products were included, so the matter will be further investigated in the next stage of the procedure”;
describes Economia's injury analysis of the domestic industry producing the "like product"**’ and its
analysis of the impact of the dumped imports on this domestic industry.'*®

8. Technical information meeting with Tubac (GTM-11(A))

7.83 Following the Preliminary Determination, Economia held a technical meeting with
representatives of Tubac to explain the calculation methodology used in that Determination. At the
meeting, one of Tubac's representatives stated that the description of the investigated product in the
Determination was not correct, and also was confused, which meant that the provisional measures
were being applied to al of the products that were entering Mexico under the two tariff categories.
She requested that the investigated product be clarified — as a definition of "standard pipe" did not
exist — so that in the Final Determination the products not subject to the duties would be clearly
specified.

7.84  The Economia official responded that the product imported from Guatemala and the domestic
like product were commodity products, in diameters between ¥2' and 6", and that the generic name for
them was standard pipe, also known as standard galvanized or standard black pipe. In Mexico these
products were identified as "standard pipe" or "conduction pipe", and this was the product on which
the analysis in the investigation was conducted, and which was subject to the provisional measures.

9. Technical information meeting with Hylsa (GTM-11(B))

7.85 Economia aso held atechnical information meeting with representatives of Hylsa following
the Preliminary Determination. Among the issues raised by Hylsa's representatives in respect of the
data that Tubac had submitted were the criteria that had been used to determine whether a given
product of Tubac was similar or identical to the investigated product, and whether the 32 product
codes of Tubac that had been taken into account for the Preliminary Determination were the only
product codes of that company pertaining to standard pipe. The representatives argued that if
commercial considerations were taken into account, a larger number of product codes would be
covered by the investigation. In response to these points, Economia explained that Tubac had
provided a table containing a description of all of the physical characteristics, and the officia
standards, for each of its product codes. Economia stated that it had analysed all of these codes, and
that only 32 of them fell within the definition of standard pipe.**®

147 See GTM-10, paras. 150-164 (analysis of economic injury factors); paras. 165-182 (financia injury
factors). Seealso our factual summary of aspects of Economia's analysis, infra, paras. 7.304 and 7.305.

148 For example, in terms of data on imports from Guatemala, the Preliminary Determination further
reveals that Economia received 312 import "pedimentos’ and invoices, of which Economia estimated 74 per
cent related to the subject product. In respect of imports from sources other than Guatemala, the applicant had
estimated the proportion of imports in the respective tariff lines accounted for by the subject product (up to 6"),
but Economia made its own estimate. In addition, Economia had 313 "pedimentos’ and invoices from
59 customs agents relating to standard black and galvanized tubing "en las dimensiones sefialadas’ (i.e.
implying this meant the product between %2 and 6 inches). Exhibit GTM-10, paras. 120-126.

911 its 29 April 2002 comments on the Preliminary Determination, Hylsa submitted supplementary
information in respect of the financial injury data of Hylsa/HylsaDAT and asserted that the analysis of the
product under investigation/like product had to be based on the essential characteristics of the product, given
that product codes were arbitrary and not useful for a comparison of normal value and export price (p. 7).
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10. Notice of verification to Tubac (GTM-13)

7.86  Prior to the verification visit, Economia sent to Tubac a written notice that it planned such a
visit. From this notice it is clear that the verification was to focus extensively on which of Tubac's
products and sales were and were not covered by the scope of the investigation. The notice specified
the points that Economia wanted to verify, identifying the product to be verified (standard pipe), and
the period of investigation.”*® The notice indicated that the company would be allowed to present
during the visit any information that would clarify and support any arguments that it wished to
advance.™ The notice also indicated that the company would be asked to explain the criteria it had
used to determine which were identical and similar product codes, and to demonstrate that the only
differences between the non-identical products referred to in Tubac's questionnaire response were
threading and coupling.™ It further indicated that Tubac would be asked for a worksheet with the
detals of the characteristics and criteria that had been used to exclude product codes from the
submitted database, as well as the documentary and accounting evidence supporting these
exclusions.™>

7.87  The notice indicated that Tubac's questionnaire response would be submitted to a "Prueba de
totalidad" ("completeness test") in which the figures for the reported transactions would be compared
to the company's accounting records.** In addition, the company would be asked to explain how it
had ensured that no transactions had been erroneoudly omitted from or included in the saleslistingsin
the questionnaire response.™ Economia also indicated that Tubac would be asked to reconcile to its
accounting records its Diagram 1 (provided with the questionnaire response ), which reported total
sales of the company and subdivided those between investigated and non investigated products and
then subdivided the former among third markets, domestic market and exports to Mexico.® As part
of this, Tubac would be asked to show the process the company had followed to identify:*’ the total
sdes of the company; the transactions to the domestic and third market of products identical and
similar to those exported to Mexico; the export transactions to Mexico corresponding to the product
codes for standard tubing; the sales to Mexico corresponding to other, non-investigated, product
codes; and the total sales of products other than standard tubing. The notice also requested Tubac to
prepare a report showing the domestic sales, and the exports to Mexico and to other markets of the
identical or similar product codes. This information was to be presented on a monthly basis and
detailed by product code, aswell as by country in the case of third markets.**®

%0 GTM-13, para. 6.

1 GTM-13, para. 7.

152 GTM-13, para. 10.

153 GTM-13, para. 11.

> GTM-13, para. 17.

155 Exhibit GTM-13, para. 18.
156 Exhibit GTM-13, para. 19.
57 Exhibit GTM-13, para. 20.

158 Exhibit GTM-13, para. 23.
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11. Verification report — Tubac (GTM-15)

7.88  The report on the on-site verification of Tubac contains a number of passages pertaining to
the product scope of the investigation, and the products of Tubac that fell within that scope. Under
the heading "Validation of the sample of sales invoices', subheading "Product codes', the report
indicates that the company explained its 9-digit product codes.™® The report indicates that Tubac
presented a listing of al of its product codes, including investigated and non investigated products,
and that Tubac explained that its products covered by the investigation corresponded to the ASTM A-
53 and BS-1387 technica standards, which contained the technical specifications of the production
process, including chemical composition, tolerances (for weight, dimensions, etc.), testing and other

aspects.

7.89  Concerning the "Prueba de totalidad", the report states that Economia was satisfied with the
conciliation of the figures corresponding to Diagram 1 and that the company had provided a report of
domestic sales of identical or similar products to those exported to Mexico, and of sales of all other
investigated products. The report indicates that on the basis of these reports, Economia made further
selective tests to corroborate the information reported in the database sent to Economia by product
code and by country, and that no differences were found.*®

7.90 Concerning Tubac's sales to the domestic market, exports to Mexico and to other countries,
the report indicates that the company provided the sales report containing the sales of al product
codes for each month of 1999 and from January—June of 2000. The report indicates that from this
report, the verification team selected the codes under investigation and compared the total volume
with the information in the questionnaire response.

7.91 Asan additional test and with the purpose of verifying that no relevant invoices (for covered
products) had been omitted from the database, Economia selected 19 invoices from the report of total
sales to corroborate that invoices that did not appear in the data base did not involve sales of any
investigated product codes, and that invoices involving sales of any such products were duly included
in the data base.

12. Verification report —Hylsa (GTM-24)

7.92  Thereport on the on-site verification of Hylsarefersto "imports of standard pipe, classified in
tariff lines 7306.30.01 and 7306.30.99 [...] originating in the Republic of Guatemala ...".*** It
indicates that certain information to be verified "concerned the production capacity and use of the
installed capacity for black and galvanized standard conduction pipe, referred to in point 27 of the
verification document itself ."*% It further indicates that Hylsa explained that its information system
did not identify products at the level of the "investigated product”, and that the reported product codes
had been manually identified. At the request of Economia, the company had conducted an exercise
identifying the product codes selected for reporting to Economia. As a result of this exercise,
Economia observed that the information that had been presented by Hylsa included conduction tubing
aswell as acertain "type of structural or mechanical tubing, since, according to the company, they are
products with the same physical characteristics, composition, dimensions and uses, as was verified."

139 Exhibits GTM-15/MEX-12 at pages 4-5.
180 1hid. at pages 12-13.
181 Exhibit GTM-24, p. 1.

162 Exhibit GTM-24, p. 3.
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13. Other information from the domestic industry between the Preliminary and Final
Determinations

7.93 In August 2002, Economia sent arequest for further injury information to Tuberias Procarsa,
Tuberia Nacional and Compafiia Mexicana de Perfilesy Tubos.*® This request asked for clarification
as to whether responses to the previous request included only information pertaining to "seamed
tubing, largely 'ERW: electric resisstant [sic] welded', of a diameter ranging from %2 to 6 inches and
with awall thickness of 0.065 to 0.280 inches, in schedules 30, 40 and 80." This product description
explicitly includes tubing from 4"-6", and does not appear to exclude structural tubing. The request
asked for the information to be provided in a table, which contained the same product definition
(including up to 6"). The domestic firms were also asked to indicate how the methodology used to
calculate installed capacity for production of standard black and galvanized tubing that they had
already provided to Economia related to this product, and also were asked for information on the
gauges and schedules corresponding to these specifications, with a table clearly including entries for
tubing up to 6". Certain of the firms were also asked for updated information on imports of the
product as identified in that request (i.e. including 4"-6" tubing and not excluding structura
tubing).'541¢®

14. Public hearing (GTM-19)

7.94 At the public hearing the representative of Tubac argued that Tubac had insisted during the
investigation that the applicant's definition of the investigated product was confused and prevented
Tubac from knowing the scope and coverage of the product. Nevertheless, Tubac had concluded that
the covered product was "iron or steel conduction pipe in %2" to 6" diameters, black or galvanized,
produced to the standards ASTM and BS'*®, and that products excluded from the investigation were
black and galvanized mechanical tubing, industrial tubing, structural tubing, fence tubing, and conduit
tubing.’® The Tubac representative stated later in the hearing that at verification Economia had
confirmed the existence and consistency of the product codes reported by Tubac, and that Tubac thus
would abide by the analysis and judgement of the investigating authority at verification.!® The
representative of Hylsa, disputing Tubac's characterization of the issue, maintained that the product
definition had always been clear, and that "Tubac itself has correctly characterized the product as
conduction tube, recognizably for conduction".*®® The representative went on to say that independent
of the standards or incidental characteristics, the investigated product was "standard pipe of carbon
steel, ¥2" to 6" in diameter, whether black or galvanized, with longitudinal weld, and recognizable for
conduction, with the possibility that it might improperly be used for structural purposes’.*”

183 Exhibit GTM-18.

4 The request to TN does not include such a question on imports. The Final Determination,
Exhibit GTM-23, paras. 139-142, reflects these companies' responses to these requests for information.

165 CMPT indicated that it did not produce the product as defined. Final Determination, Exhibit GTM-
23, para. 142.

188 Exhibit GTM-19, p. 7.
187 Exhibit GTM-19, p. 8.
168 Exhibit GTM-19, p. 27.
189 Exhibit GTM-19, p. 30.

10 Exhibit GTM-19, pp. 30-31.
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7.95 In response to questioning from Tubac's representative as to whether "industrial tubing"
produced from cold-rolled sheet and used for metal furniture was included, Hylsa's representative then
stated that al tubing in gauges thicker than 16 for mainly conduction purposes in the stated diameters
were included. The representative also stated that although Hylsa did not tie the product definition to
specific standards, nevertheless the most common were BS-1387 and A-53, and the thicknesses under
these standards went from 14 gauge to thicker and this was the reason for the product coverage.*

7.96 The Hylsa representative also said that there were countless cases where pipe and tube with
the same physical and chemical characteristics as conduction pipe but with no hydrostatic test were
used as conduction pipe in non-critical uses, that some other clients conducted hydrostatic tests after
purchase'’?, and that products produced from both hot-rolled and cold-rolled steel were covered by the
investigation, so long as they were 14 gauge or thicker.'”® Economia asked whether tubing produced
from cold-rolled steel could be used for conduction, given its tendency to oxidize, and the Hylsa
representative answered affirmatively, stating that it could be coated, such as with varnish, or
galvanized.'™

7.97 Economia asked Tubac whether it could guarantee that none of its products sold without
hydrostatic testing were used for conduction purposes. The Tubac representative replied that the
diameters of the industrial tubing mentioned by Hylsa were different from those of A-53 or BS-1387
pipe meaning that it would not be possible to thread them or attach a coupling. While it was possible
that someone might use conduction pipe for mechanical purposes, this would not make sense, because
of the higher price for conduction pipe due to the hydrostatic test, while doing the reverse would not
be possible.!”> Economia stated that it would formulate an information requirement to the parties on
thisissue.

15. Arguments— 6 September 2002
@ Hylsa (GTM-20)

7.98 Hylsaargued in its written brief following the public hearing that the product definition was
clear and that Tubac had "correctly considered” that product by characterizing it as tubing
recognizable for conduction. Hylsa stated that the definition was standard tubing produced from
carbon steel, in diameters from Y2 to 6", black or galvanized, and recognizable for conduction,
athough it was possible that it could be "improperly" used for structural purposes. Hylsa stated that
in the Mexican market, certain structural tubing of schedule 40 meeting the "ASTM A500" standard

7 Exhibit GTM-19, p. 36.

172 Exhibit GTM-19, p. 38.

173 Exhibit GTM-19, p. 40.

174 Exhibit GTM-19, p. 92. In Hylsa's written responses to questions following the public hearing,
Exhibit GTM-28(B), 3 September 2002, Hylsa submitted estimates of percentages of the investigated product
destined for the conduction and structural markets, and indicated its view that imports of standard tubing from
sources other than Guatemala "had no repercussions on the operational performance either of Hylsa's Division
of Steel Tubing or of therest of the domestic industry, asfar as the investigated product is concerned ...".

5 Exhibit GTM-19, p, 98.
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was being used for conduction, and that this situation needed to be taken into account in any measure
applied, to prevent the measure from being el uded.!"

(b)  Tubac (GTM-29)

7.99 In its written brief, Tubac argued that there was an absolute lack of a definition of the
investigated product. Tubac argued that the applicant was confused regarding the product, sometimes
saying that it included structural tubing and sometimes saying that it did not. Tubac stated that it
concluded from Hylsas statements that the merchandise that entered under the two tariff categories
that was not covered and needed to be expressly excluded was, among others, conduit tubing and thin-
walled tubing produced from hot-rolled steel in gauges 16 and thinner. Tubac disagreed with Hylsa
on the inclusion of any product produced from cold-rolled steel, arguing that such products could not
be used for conduction. Tubac also disagreed that the fact that a given tube did not meet the ASTM or
BS specification was irrelevant to whether it could be used for conduction purposes. Tubac said that
al of its conduction pipe met those standards, and that if its customers were using other kinds of
tubing for that purpose it was on their own responsibility. Tubac also stated, in the context of another
argument, that in the absence of a precise definition by the applicant, the criterion used by Tubac to
define the investigated product was. "pipe for conduction, welded, produced from hot-rolled carbon
steel, in 1/2 " to 4" diameters, black or galvanized, produced under the standards ASTM A-53 and
BS-1387".

16. Final Determination

7.100 The Final Determination, at paragraphs 31 and 32, contains the conclusions of Economia
concerning the scope of the investigated product. These conclusions follow alengthy recitation of the
arguments of the parties on this issue that were presented over the course of the investigation. These
paragraphs indicate the following: Paragraph 31 states that after analyzing these arguments and
evidence Economia had sufficient elements to consider that the principal use of the product was
conduction, which was fundamentally linked to certain ranges of diameters and wall thicknesses, and
that the raw material — hot-rolled or cold-rolled steel sheet — or the standard under which it was
produced, were not necessarily determinative for that use. Paragraph 32, chapeau, states that:

"... the Ministry found sufficient evidence to determine that, regardless of the
standard or of the input used in manufacturing it, the physical characteristics and
technical specifications of the investigated tubing are the following: tubing
manufactured with carbon steel, with longitudinal weld, whether galvanized or black,
of a diameter ranging from %' to 6" (equivalent to 12.70 and 152.40 mm,

176 Exhibit GTM-20, p. 9. In its 17 September 2002 responses to Economia's questions, Exhibit GTM-
31, Hylsa offered additional views of the "product under investigation"/"like product” and, in particular whether
or not it included structural tubing. In response to a question relating to how its product corresponded to the
given description of the product, Hylsa confirmed that "the investigated tubing fitsin 100 per cent with the types
of tubing referred to in the [document] cited..." and gave estimates about the percentage of the investigated
product that was sold with hydrostatic tests as ASTM-A53 and as BS-1387. Hylsa also indicated: "The
remainder ... corresponds to structural tubing under investigation used for the purpose of conduction because it
is commercialy interchangeable and has the same physical and chemical characteristics as conduction tubing
..." Hylsa also responded that its production lines needed no modifications to ensure that the product satisfied
these norms. Much of the document in question is "confidential” (see our findings on the issue of the treatment
of confidentia information by Economia below); nevertheless, the public information in the responses and the
tittes of these annexes indicate that they include documents and testimonials and invoices from
producers/distributors concerning the commercial practice of acquiring structural tubing without "hydrostatic
testing" and using it for conduction; information from importers of certain types of structural tubing; estimates
of the breakdown of national production of the product under investigation; and testimonials on the
substitutability and representativeness of certain products.
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respectively), with wall thicknesses of over 0.075" and up to 0.280" (equivalent to
1.91 and 7.11mm, respectively), of gauges equa to or greater than 14 and of various
schedules - most commonly but not solely 30, 40 and 80." (emphasis added)

7.101 The remainder of paragraph 32 provides a list of the particular considerations that led
Economiato this definition.

7.102 Concerning the Mexican "like product", the Fina Determination, indicates that the
investigated product as defined "is like the domestically manufactured product ... because among
other things it has the same physical characteristics and diameter and wall thickness specifications,
enabling it to fulfil the same functions and making it commercially interchangeable".'”” We examine
below the contents of the Final Determination in respect of the injury analysis of the domestic

industry producing the "like product"*’®; and of the impact of the dumped imports on this domestic

industry producing the "like product".*”®

17. Factual finding by the Panel

7.103 On the basis of the relevant record evidence, as recited above, we are persuaded that, as
Guatemala argues, Economia twice expanded the scope of the investigated product. The first
modification, the addition of 4"-6" diameter pipe, was made in the Preliminary Determination. We
find this change to be self-evident from a comparison of the product descriptions in the Notice of
Initiation and the Preliminary Determination. The former states that the size range of the product
imported from Guatemala was %2" to 4", while the latter states that product ranged in size from ¥2' to
6".

7.104 Regarding the second modification, we find that Economia added the structural tubing in
question to the product scope late in the investigation (i.e., after the public hearing, which followed
verification), rather than having included it in the scope from the outset. In this regard, we attach
particular importance to the following evidence recited above: (1) the heavy emphasis placed, in the
application, the "prevencion”, and the notice of initiation, on the technical standards, especially
ASTM A-53, as describing the "standard pipe" under investigation; (2) the fact that Economia did not
react, at the time Tubac submitted its questionnaire response and the accompanying submission, to
Tubac's very explicit statements that it was reporting data only on its sales of A-53 and BS-1387 pipe,
its understanding of the scope of the investigated product; (3) the fact that Hylsa did not object, in its
reply to the brief accompanying Tubac's questionnaire response, to the scope of products covered by
Tubac's questionnaire response; (4) the fact that the Preliminary Determination states that the
application indicated that structural was not subject to the investigation; (5) Economias statement,
during its technical meeting with Hylsa following the preliminary determination, that Tubac had
provided a table containing al of the physical characteristics and official standards applicable to its
product codes, that Economia had analysed all of these product codes, and that only 32 of them fell
within the definition of "standard pipe"; (6) the indications in the verification notice that the question
of product codes was to be scrutinized in detail at verification and the statements in the verification
report indicating that all of Tubac's product codes were analysed, and that at various points during the
verification visit, the verification team itself identified the product codes corresponding to the
investigated product; and (7) the debate during the public hearing (which was held after verification)
as to whether structural tubing should or should not be considered part of the investigated product,

17 GTM-23, para. 117.

178 See also our factual summary of the data gathered and taken into account for the purposes of the
analysis of injury to the domestic industry, infra, paras. 7.301-7.312.

1 Exhibit GTM-23, paras. 165-169. See infra para. 7.264 ff.
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and the questions posed by Economia after the public hearing on this subject, which indicated that this
was a new issue to Economia as of that point in the investigation.

7.105 We emphasize that the above discussion constitutes a factual finding that the product scope
changes alleged by Guatemala took place, and is not intended to resolve any of Guatemala's claims
pertaining to these changes, nor is it meant to imply that changing the product scope of an
investigation, as such, is problematic under the Anti-Dumping Agreement. We note in this regard that
the parties are in agreement that the Agreement does not prohibit, as such, changes to the product
scope of an investigation. We take up Guatemala's claims pertaining to the changes to the product
scope in the following sections. We recall that these include claims related to both the injury and
dumping findings, and as a result to the scope of the measure eventually applied by Mexico. The
essence of al of these claims s that although Economia changed the scop