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1. INTRODUCTORY COMMENTS

This section is primarily based on a technical ysial of EC and US trade defence
instruments (TDI) in order to identify the main fdilences. In addition, where survey
respondents commented on differences between trenBUS, these are noted.

It should be noted thahisis not an evaluation of USTDI. The purpose of the comparison
with the US is to provide a benchmark against wii¢h TDI can be assessed. The survey
has identified a list of issues that will be coesetl in the evaluation of EC TDI. Likewise,
the technical comparison with the US will providésa of differences which will be added
to the list of issues for the evaluation of EC TDThey will then be used to help in
identifying strengths and weaknesses in EC TDI.

This section merely identifies the differences kw EC and US TDI, without any detailed
analysis of where such differences indicate a gtlenr weakness of the EC system. The
analysis of the differences is incorporated intoékaluation in section 2 of the main report.

2. ANTI-DUMPING (AD) & ANTI-SUBSIDY (AS)
2.1  Procedure
(@  Who can bring complaints?

In the US, trade unions or groups of workers cangbcomplaints by or on behalf of a
domestic industry. This does not happen in the EC.

Article 5.1 of the basic EC AD regulation statesttlan investigation to determine the
existence, degree and effect of any alleged dumpimgl be initiated upon a written
complaint by any natural or legal person, or angoamtion not having legal personality,
acting on behalf of the Community industry.

This means that a trade union could submit a camipés an agent for an EC industry if it
was empowered to do so.

(b) Threshold for anti-dumping complaints

Claims were made by EC industry that the EC is heugon accepting anti-dumping
complaints than the US i.e. that the thresholdvidence to initiate a case is higher for the
EC than it is for the US.

This is a difficult issue to assess. Howeversiuseful to start by looking at the relative
number of anti-dumping cases initiated by the E@ &@8&. Looking at anti-dumping cases
initiated, it is certainly true that the US has oge significantly more investigations than the
EC since the creation of the WTO.
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Number of anti-dumping investigations initiated

1995-2004
us 350
EC 287

However, it should be acknowledged that US impate greater than EC imports.
Therefore, it could be expected that the US wonitlaite more anti-dumping investigations
than the EC overall.

In order to assess whether the US has higher psdpehan the EC to initiate anti-dumping
investigations, it is necessary to look at the neimtf initiations relative to imports. The
following table does this for the years 2000-2004.

US and EC imports and anti-dumping investigations

Imports (bn euros) ° | AD Investigations

us EU us EU

2000 | 1297.6 995.6 46 31
2001 | 1278.9 983.4 77 27
2002 | 1235.9 941.5 34 20
2003 | 1124.7 940.4 37 7
2004 | 1181.6 1029.3 21 29
6118.7 4890.2 215 114

Over the period 2000-2004, US imports were 25% drighan EC imports. At the same
time, the US initiated 89% more anti-dumping inigegions than the EC. This would
suggest that, at least recently, the US has ahigite of initiating AD investigations.

Over the longer period 1995-2004, the US initia#2286 more investigations than the EC,
which is broadly in line with what might be expeattgven the higher level of US imports.

This evidence would suggest thtae US has relatively a higher rate of initiating anti-
dumping investigations than the EC. Of course, to really measure this, one wouldehav
know the number of complaints received and rejetdetiake a definitive conclusion on the
propensity to initiate anti-dumping cases. Newddhs, the fact that the US proportionately
initiates more cases than the EC is perhaps indécaf the fact that, as survey respondents
claim, the EC has a higher complaint threshold.

It can be noted that the US and EC broadly adoptasi absolute numbers of definitive anti-
dumping measures, particularly when the higherllef/&)S imports is taken into account.

! Based on WTO, European Commission and DOC statisti
2 All import data from DG Trade website
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1995-2004

EC us USEC
Initiations 287 350 1.22
Provisional measures 190 297 1.56
Definitive measures 188 174 0.92
2000-2004

EC us USEC
Initiations 114 215 1.89
Provisional measures 85 180 2.11
Definitive measures 89 103 1.16

The above data confirms that, in the long run, B@ and US adopt similar levels of
definitive anti-dumping measuresFor the recent past (i.e. 2000-2004), the USdapted
16% more definitive measures than the EC whichoisaut of line with the difference in
imports.

The abovewould also seem to be confirm that US initiation rates are relatively higher,
particularly for the past five years.

Overall, it is difficult to make definitive conclims about the relative EC and US
propensities to initiate anti-dumping investigaionThe number of cases initiated depends
on many factors, some of which will be unique tihei the EC or US (including the number
of complaints received). However, benchmarkedresjahe US, it does appear that the EC
initiation standard for anti-dumping complaintsigcterthan — that of the US since the WTO
was created. In addition, for the last 5 yearsBE@eappears to have been applying a higher
standard, perhaps bearing out what survey resptsdaiul.

(c) The US does not formally assess injury at the campbtage

One possible explanation for the apparently highgiation rate in the US may be the fact
that there is no formal review of injury by the I'B€the initiation stage. In the US, the DOC
has sole responsibility for determining whetheromplaint provides a sufficient basis to
initiate an investigation. This means that the ,|Tit& agency responsible for injury, has no
formal role in deciding whether or not there isfgignt evidence of injury to initiate an
investigation. The DOC does review the injury gédleons in the petition but this is not an in-
depth analysis.

The EC assesses in detail whether there is suffi@eidence of both dumping and injury
before initiating an investigation. Thereforeddes seem to be the case that the EC requires
a higher level of evidence than the US in ordebéopersuaded to initiate anti-dumping
investigations.

From the point of view of the US, the lower iniigat threshold is balanced by the fact that
the ITC makes a preliminary determination of injugfatively quickly. The preliminary

% It can be noted that the US imposes significamtbre provisional measures than the EC which, aghawt
all US provisional measures are made definitivgointially more disruptive for imports..
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injury determination is made by the ITC within 48yd of the submission of the complaint
(i.e. 25 days after initiation of the case). Salsurvey respondents made the point that the
injury threshold applied at this stage is perhaghkdr than the injury threshold applied by the
EC in accepting complaints.

An analysis of the stages at which investigatiogsulting in no measures are terminated
perhaps backs up this point. From data for theo@e2000-2003, as shown in the following
table, it appears that 39% of cases resulting imeasures were terminated as a result of an
ITC negative preliminary decision after only 45 gdgom submission of complaint (25 days
after initiation of the investigation).

US AD and CVD investigations resulting in no meastr

2000 2001 2002 2003 TOTAL
ITC negative (prelim) 10 10 17 10 47| 38.84%
ITC negative (final) 5 36 7 5 53| 43.80%
ITA negative (prelim) 0 1 0 1 2 1.65%
ITA negative (final) 2 8 0 2 12 9.92%
Withdrawal 0 1 0 6 7 5.79%
TOTAL 17 56 24 24 121| 100.00%

It appears to be the case that the injury anati@e at the initiation stage by the DOC is not
as rigorous as the Commission's analysis of inpraginitiation, thus explaining the higher
initiation propensity of the US. Neverthelessmiay be the case that the ITC preliminary
determination is possibly more rigorous than the@€& initiation injury analysis. It should
be noted, however, that, to the extent that thinpirgary ITC injury determination can result
in termination of weak injury cases quickly, bysthime, respondents already have had to fill
in a questionnaire. Identifying weak injury casgghe pre-initiation stage is preferable to
resources being wasted between initiation and laxprary injury determination.

(d) Evidence required from complainants on prices

The EC requires firm documentary evidence of pricessially invoices) in order to establish
sufficient evidence of dumping. The US is moreifiée. {The DOC will accept affidavits
attesting to oral quotations or knowledge of acprales, salespersons’ “call reports”, market
research information provided by a market resefinchetc.

(e) Effort required from complainants in preparing cdaut

Those EC companies that had been involved in U8Ssctddt that the threshold is slightly
lower, but that the amount of documentation requotUS industry is very significant.

One of the US participants in the survey from tbeplainants' side made the point that, in
his experience, EC complaints seem less volumitioas US petitions. In looking at the
non-confidential versions of US complaints theyta@aty seem to be at least as thick, and in
some case significantly thicker, than EC complaimi$so, US petitioners point out that they
typically incur $1million legal fees for preparatiof an anti-dumping complaint.

*  Decisions are counted by country not by produd@tus, an ITC negative final decision involving 5

countries is counted as 5 negative decisions.
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These facts seem to be correct. However, thisarlypdue to a much more formalistic
approach in the US than in the EC. There is ndexnge that the more formalistic complaints
contain more substance than EC complaints. In ésctliscussed above, the reverse seems to
be true in some cases. This does not mean, howéatrUS complainants can merely turn
up at the DOC and they will be successful in ggttircase initiated.

)] Early injury determination

Some US commentators pointed out that under thapp®oach, all parties have a chance to
go through injury arguments very early on in theeca

While the DOC may apply a lower injury standardrttiae EC on initiation of cases, the ITC
preliminary injury analysis may well apply a higletandard than the EC applies in assessing
complaints. This means that there is an oppostuioit those opposing the imposition of
measures in the US to intervene early if the ingage is weak and to get the case closed.

In the EC, interested parties do not have chancerament on the injury case until the case
has been initiated. Then it will be 9-15 month&be any decision is made compared to the
initial 45 day injury decision in the US. At tharse time, this apparent disadvantage of the
EC system in fact gives all parties (and not ohlyse who can afford costly legal counsel to
be able to make rapid representations) a propeorappty to fully exercise their rights of
defence before the far reaching decision on whetheot to impose measures.

Also, it can be noted that the US has a much highgportion of provisional measures that
are not made definitive compared to the EC (seésplelow). From data presented in
section 2.1(b) above, for the past five years, Wlseadopted 111% more provisional anti-
dumping measures than the EC yet only 16% moraitie& measures. This may imply that
some weak injury cases may make it through to #nitive stage of the investigation
before they are thrown out but in the meanwhilevigional measures are adopted. In other
words, the early injury determination does not ssaély apply a high injury standard before
provisional measures are adopted. The fact is tfiathe 83% of US anti-dumping
investigation terminated without measures on treuigds of no injury, more than half of
them were not terminated until the definitive stagle the investigation (44% of all
terminations were at the USITC final stage compared9% at the USITC preliminary
stage).

A much higher proportion of EC provisional anti-dping measures are made definitive than
is the case for the US. This would suggest th@B@G provisional injury analysis is almost at
the standard of its definitive analysis and, tfemee much higher than the US preliminary
injury analysis.

Overall, therefore, the ITC preliminary injury apsis may well be not much more than the
standard applied by the EC at the complaint stage.

(9) Questionnaires

Both the EC and US use detailed questionnairesollect information from cooperating
parties.
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In the EC, questionnaires are sent to exportensoitars, EC producers and users. Each of
these groups receives a single questionnaire widcldispatched at the start of the
investigation.

Because of the bifurcated nature of the US systesme @.6), cooperating parties receive
different questionnaires from the DOC and ITC. Df@C, like the EC, basically sends out
one questionnaire, though there can be supplemgmestionnaires. Unlike the EC, however,
the ITC usually has several rounds of questioneadaring the various phases of the
investigation.

In the US, the ITC collects additional informatiafter preliminary measures have been
adopted taking into account additional periodsh® information requested in the original
questionnaires. This means that the ITC can udatad data during the investigation. EC
practice, on the other hand, is to have one rodndata collection and then for the whole
investigation to be based on that data (the DOCaauh is basically the same as that of the
EC). Thus, for the analysis of dumping, injury araisal link, updated data is not usually
used. In fact it is European Commission policygimore data relating to periods following
the investigation period.

EC industry survey respondents who had experiehtkS@anti-dumping cases stated that, for
exporters, the questionnaire is much more oneffwaus the equivalent questionnaire used by
the EC.

(h)  Assistance to complainants, particularly SMEs

The EC has a number of initiatives to assist SME&ewise the US provides assistance to
SMEs (the DOC's Petition Counselling and Analysisitland the ITC Trade Remedy
Assistance Office).

However, the point was stressed by many particgppanthe US survey that it is virtually
essential to use counsel in US proceedings. Theatmbtaining counsel may make it much
more difficult for SMEs to file cases in the US. dome instances, however, US Producers
may form ad hoc groups that share the expenseuniseh

In the EC, industries more often than not submmpglaints without the use of a law firm
(usually done through relevant industry associajion

0] Cooperation and ability to participate in the irtigegtion

In the EC, whether an exporter is considered caijpey or not depends on whether the
guestionnaire is completed and on-site verificatimkes place. Non-cooperating exporters
do not normally play any role in the investigationluding submitting injury arguments.

In the US, exporters sometimes choose not to jgaati in the DOC dumping investigation
and instead focus on injury at ITC. There is a@ption amongst some that the DOC
always finds dumping, and that their money is wetfeent on a defence at the ITC where a
significant number of investigations are terminated

® This is not the case for the analysis of Commulmitgrest which is a more prospective analysis.
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In the EC, there is nothing in principle that stahe Commission from accepting injury

arguments from exporters that have not completedjttestionnaire. Moreover, an exporter
can also have its own injury margin even withouspmerating for dumping purposes provided
that it fully cooperates with regard to its expanices and related information. However, such
partial cooperations occurs rarely..

Exporters are often represented in the injury iigaion by an industry association that will
organise an injury defence on behalf of the whaldustry. The EC always accepts such
participation from industry and trade associatigm®yvided that the normal deadlines are
respected.

Thus, it would appear that this is not a majoredé#hce between the EC and US.
0) Verification

The general practice of the EC is to verify thediomnaires of as many parties as possible.
Unless sampling has been used, it will verify alestionnaires received from complainants
and respondents. It also often verifies questivaaaompleted by importers and users.

The DOC adopts a similar approach with regard spoadents.

However, unlike the EC, the US does not verifyamplainants. The ITC will generally
only verify information from the biggest US produ.

In the EC survey, some claimed that the EC verifieitioner's questionnaire responses
much more thoroughly than US does. This appealsettrue. Verification usually occurs
prior to the adoption of provisional measures. rEwdter provisional measures the EC
appears to be more systematic in conducting vatiios of the data provided by
complainants.

The ITC verifies at least one US producer (aft@vjgional measures) and sometimes two.
Usually companies that have the greatest finamtiphct and largest financial losses are the
ones selected and two to three days are spentlacempany. This contrasts with EC where
the general rule is that questionnaire responsali cbmplaining companies are verified.

(k) Lower US tolerance of incomplete or inaccurate rimfation

There appears to be a difference between the EQ8napbproach at verification. The US is
stricter than the EC on the necessity for infororatprovided in the original questionnaire
response to be almost fully complete and accurlteghe US, companies must certify as to
the accuracy of information provided. Incorrecformation is often heavily penalised
through rejection of information and use of factaikmble (though "neutral" facts available
are used for minor inadvertent errors).

The Commission adopts a more flexible approachadliodvs small errors or omissions to be
put right at the verification. Whilst the DOC hagractice of allowing correction of minor
errors or omissions at verification, survey respond made the point that the US is more
formal than the EC in its approach at verification.

The lower tolerance of the US to incomplete or auaiate questionnaires, and the use of best
information available and adverse inferences, hasrésult that respondent exporters make
every effort to provide very reliable informatioBompanies know they may be subject to
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verification and the level of accuracy is generdligh. The DOC usually only find small
inaccuracies at verification.

For the EC, there appears to be a lower threstatdrapleteness and accuracy which, if it is
met, means that the Commission will be quite flexib receiving corrections and additional
information during and sometimes even after théieation. .

)] Longer verifications

A verification of a full exporter's questionnairesponse by the DOC typically lasts for two
weeks (one week for sales, one week for costs).

For the EC, they are usually 2-3 days in total.

This suggests that the US is more thorough in yiegfthe responses of exporters. However,
one survey respondent claimed that US exportengications tend to be very formalistic and
like a complete audit of the information containedhe questionnaire. The EC approach is
different in that within 3 days a lot less can loael

(m)  Confidentiality

US law requires that the administrative recordsanfi-dumping and countervailing duty
proceedings include copies of all information preésd to or obtained by the DOC.
Interested parties have extensive access to thenetiative record, which is facilitated by a
requirement that written submissions must be pexviffserved") by the submitting party to
all other interested parties. With regard to aderitial information, independent
representatives (normally legal counsel) can haoess to business propriety information
under an Administrative Protective Order (APO) (aamex 5, 2.2(r)).

In the EC, interested parties only have acceshdmbn-confidential files, which usually —
due to inherent limitations in summarizing confiah information - contain little
information. The EC does not have an equivaletti¢cAPO system.

The implications of this are quite far reachingn the US, for example, lawyers and
consultants representing complainants can go throal of the exporters’ dumping
calculations and try to find reasons why the dumgpmmargin should be higher. By the same
token, respondents have full access to Commerakeslations and therefore can ensure that
the information has been used correctly and arguehanges that would bring the margin
down. In the EC, neither complainants, nor thewyars, have access to any confidential
information from the exporters. Thus, very litidormation is known about the detail of the
dumping calculation, either by EC complainants yptheir advisers. This means that a lot of
trust is put in the European Commission. It alssans that it is harder for complainants to
challenge a dumping calculation by the Commissienaise they do not have sufficient
information to do so. This is quite the oppositethe US where complainants regularly
challenge DOC dumping calculations in the courts.

On the other hand, the fact that lawyers can dmsch work with the confidential data has a
significant cost implication.
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(n) Publicly available information

The US has much more information publicly availahien the EC. Indeed, non-confidential
documents are actually available to the publiche@ US. All non-confidential documents
relating to an investigation are available to argnmber of the general public who visits the
reading room.

All parties that participate in a proceeding aracpld on a public service list. Whenever a
party makes a submission, the party must provida parson on the public service list with a
copy of the public version (i.e. excluding confitiehinformation) of the submission.

In the EC, non-confidential information is only daéle to those interested parties that have
registered their interest in the investigation.

(o)  Availability of complaint

In the US, the non-confidential version of the ctaimt becomes publicly available as soon
as it is submitted to the DOC i.e. before a denidias been taken to initiate. This is also
different from the EC where the fact that a compildias been received is formally kept
confidential until the day of initiation.

(p) Provisional Measures

When provisional measures are imposed, they cotoeeffect much earlier in the US than in
the EC.

In the EC, provisional measures do not come inteceéfintil the maximum deadline of nine
months has passed both for AD and AS measures.

For the US, provisional measures are adopted &saafl40 days from initiation and, in fact,
once the ITC has made its preliminary determinatifter 25 days (45 days from submission
of complaint), industry is virtually certain thatgiminary measures will be adopted due to
the extremely low number of negative dumping figdirat the DOC preliminary stage. In
fact, between 2000 and 2003, there were only twsesaf a negative preliminary DOC
finding (less than 2% of all negative determinagialuring this period). Thus, 25 days after
initiation (i.e. preliminary ITC determination) pges know whether or not there will
provisional measures. Inthe EC, this is not knéevmine months.

The 45 day preliminary injury investigation is tbagh and there are often negative
determinations at this stage. By contrast, in @ once a case has been initiated, it is
unlikely to be terminated for at least nine montinsd possibly even fifteen months.
However, as noted in 2.1(s) below, it appears W&provisional injury analysis is not at the
same level as that in the EC. Of course this malessse given that the comparison is
between a 45-day preliminary injury investigatiorthamo verification, and a 9-month EC
investigation with all information verified.

A practical example of the difference in timingmbvisional measures is shown in appendix

1 for the TCCA investigation. This involved the B@d US having AD investigations on
basically the same product (both investigationtithed China).
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()  Price Undertakings

In the US, normally price undertakings will not &ecepted unless complainants agree. That
is not the case in the EC where price undertakiagsbe adopted in situations where the EC
industry would have preferred to have anti-dumpmeasures.

(n ‘Success rates'

The proportion of investigations initiated thatuksn definitive measures being adopted is
sometimes called the "success rate".

We can calculate success rates for the EC and W&dban the proportion of decisions to
impose measures as a proportion of the total dersdor each year.

EC definitive ADD US definitive ADD
as % of total as % of total
decisiong decisions
1980-2004 55% 42%
Of which:
1980-1994 53% 39%
1995-2004 57% 50%

For the period 1980-2004, 55% of EC AD investigasiaesulted in the imposition of
definitive AD measures. For the US, the figure emp to be lower at 42%. This would
suggest a much higher 'success rate' in EC inadistigs than in the US.

The implication of this is that the EC has termamhiess cases than the US taking into
account this period as a whole. This would appedrack up the belief that the US has a
lower threshold for initiating anti-dumping casas ks just as tough as the EC in adopting
measures.

For the EC, the trend pre- and post-WTO has ndlyrehanged. Interestingly, however, the
picture for the US is slightly different looking #te period since the creation of the WTO.
Between 1980 and 1994, 39% of US investigationsltes in measures, whilst the success
rate increased to 50% for the period 1995-2004e TS success rate is now closer to that of
the EC.

The fact that there is a difference between sucedss at least partly reflects the fact that a
significant number of cases are terminated at thinpinary ITC stage. As noted above, this
is perhaps due to the fact that a lower injuryshodd is applied by the US at the initiation
stage but that some of the weak injury cases amwth out at the preliminary ITC
determination only 25 days into the investigatiotti.is suggested that such cases would
probably never have been opened in the EC, whialldvexplain why there appears to be a
lower success rate in the US.

® Note that these figures do not include cases winer€omplaint was withdrawn which, in the abseotcthe
withdrawal, would have resulted in a negative denis In the EC, this can cover up to one thirccases
meaning that the percentages of the EC are irkalldiood overstated.
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(s) Proportion of provisional measures made definitive

Taking the period 1980-2004, the extent to whiawv®ional measures are made definitive is
shown in the following graphs.

US Provisional and Definitive Measures 1980-2004
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EC Provisional and Definitive Measures 1980-2004

—e—EC Prov
—m— EC Def

Looking at the two graphs above (which are bothhensame scale), it is clear that there is a
bigger gap between provisional and definitive measin the US than in the EC.

We can aggregate the total number of provisionasuees for this period and express them
as a proportion the total number of definitive mmas. This is not a precise measure as there
will be definitive measures in 1980 where the psmmnal measure was adopted in 1979.
Likewise, there will be provisional measures in 20@here the definitive measure is in 2005
and not included in the data. However, for thaguieas a whole, this will be a relatively
small issue, and the calculation should provideoadgindicator of the extent to which
provisional measures are made definitive.

For the EC the provisional/definitive ratio is 89%ile for the US it is much lower at 54%.
This suggests that the EC is applying a higherdstahin adopting provisional measures. In
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fact, it implies that EC provisional determinatiangy not be so provisional and are, in fact,
a draft version of the definitive determinatiom donsidering the lower figure for the US, it

should be taken into account that it can be exgeloyetheir nature that not all provisional

measures will be made definitive. The EC is peshapplying a level of analysis that is

higher than is actually required for a decisiort thgrovisional in nature.

(® Disclosure

There is no formal disclosure of definitive dumpamtd injury findings in the US prior to the
adoption of definitive measures as there is inBe Disclosure conferences are held after
preliminary and final determinations, at which tithe margin calculation is provided. The
parties have an opportunity to request correctibnmmisterial (clerical) errors in the
calculation .

The situation is different in the EC where all nested parties receive written disclosure
packages setting out details of relevant calculatias appropriate given confidentiality
requirements) and all legal reasoning. For pioma duties, disclosure normally occurs just
after provisional measures have been adoptedhelcdse of definitive duties, the disclosure
documents are sent some way in advance of the mesasciually being adopted.

However, the fact that APO gives interested pdrtegzresentatives access to the confidential
files of the DOC and ITC means that additional ldisare is not as necessary, since every
detail of the case can be followed throughout theestigation. The implication of this,
however, is that in order to fully exercise thdaghts of defence, interested parties must
engage counsel to be able to take advantage of &€ss. Whilst a respondent without
counsel can receive full disclosure of its own nragplculation and public DOC decision
memoranda etc, they will not be able to defend Hdedwes as well as respondents being
advised by counsel with access to much more infoomahrough the APO system.

(u) Magnitude of measures

At face value, US anti-dumping measures appeaetgemerally higher than in the EC when
initially imposed following the investigation.

Because different duties are applied to differemhpanies, there is always a range of duties
applied in any particular case. We have analysedupper and lower end of these ranges to
see if there is any systematic difference betwhereEC and US.

The following charts indicate the level of all megess adopted by both the EC and US for the
period 2000-2004 The measures for the EC and US are graphed énadeer but the dates
do not necessarily correspond between the EC and NESertheless, the charts do provide
an interesting overall picture of the relative digtyels during this period.

Trend lines have been added. They do not measyreeal trends except they reflect the fact
that the US duties, on average, are higher tha&henes.

" The EC cases were taken by date of impositioewthie US cases are on the basis of date of otigina

initiation of the investigation. However, for tperpose of comparing overall levels of duty, thiskes no
difference.
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Anti-Dumping Duties 2000-2004 (lower)
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The above graphs demonstrate that there is aafehsystematic difference between EC and
US duty levels. Of course, one would expect thatsares would vary from case to case
according to the particular circumstances. Logkahthe overall figures does not take into
account the fact that the products and countriedysed are different. However, if this was

the explanation for the difference, one would exgkat over time such differences would

cancel out (i.e. sometimes the US would be higtmmetimes the EC would be higher).

To further support the fact that initial US duta® systematically higher than EC duties, we
have identified parallel cases (i.e. where bothB@ehave investigated the same product from
the same country). Of course, these investigatttmsiot necessarily cover the same time
period but they do seem to support the hypothbsisWS duties are, on average, higher than
the EC. Again, the comparison has been donehtoupper and lower ends of the range of
duties applicable.
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Case Country EC usS

Hand pullet trucks China 46.7 | 383.6
Foundry coke products China 43.6 | 214.89
Trichloroisocyanuric acid (TCCA) China 42.6 | 285.63
Barium carbonate China 31.7 81.3
Silicon Russia 23.6 | 79.42
Low duties (%)

Case Country EC us
Silicon Russia 22.7 56.11
Foundry coke products China 43.6 48.55
Barium carbonate China 34 34.44
Hand pullet trucks China 7.6 26.49
Trichloroisocyanuric acid (TCCA) China 7.3 75.78

Finally, we can include some older dtlaat confirms the same trend.

1990-1994 1995-1999
Median Duty M ean Duty M edian Duty Mean Duty
us 56.2 37.9 47.6 30.9
EC 31.0 22.0 27.7 24.8

There are a number of comments that can be madg Hisofact that US duties appear to be
higher than EC duties;

Most of the common cases identified above involtén@&, for which both the EC and
US still use non-market economy methodologies. NME methodology used by
each is different (see 2.2(b) belowhich can give dramatically different results and
is probably the cause of some differences above.

There is no lesser duty rule in the US. US measare based on purely on the
dumping margin whereas in the EC, a significant benof duties are based on the
injury margin as a result of the lesser duty rate®gh as indicated in 2.2(a), even
looking at EC and US dumping margins, there isf@mince).

The differences in the US and EC duty collectiortams (see 2.1(aa)) need to be
taken into account when comparing the level ofedufpaid. For the US, the duty
rates quoted above are those based on the ddia amiginal investigation. However,

it is possible that these rates are more or less tthose actually paid. For an exporter

8

Anti-Dumping action in the US and around the worJune 2001. Congress Budget Office.
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that requests an administrative review each ybardtties payable will depend on the
actual data for each one-year annual review perkemt. such companies, the original
duty rates are only the "cash deposit" rate (a ofpsecurity until the actual duty level

is known). However, for a company that does nquest administrative reviews, this
is the level of duty that will apply.

(v) Impact of administrative reviews on US duty levels

With regard to administrative reviews and the pufigi for rates to come down from those

found in the original investigation, we have triedcollect some data to look at the impact of
such reviews. However, no data is readily avadlabpart from the annual number of
administrative reviews completed (source: DOC websi

1995 1996 1997 1998 1999 2000 2001 2002 2003

96 126 104 111 92 86 74 81 65

This data must be carefully interpreted. Eachiathtnative review relates to one or more
exporters and will result in importer-specific asgaent rates. If, for example, two importers
have bought products from an exporter, an admatise review would calculate the level of
duty payable by each of the importers.

In order to be able to assess the impact of adtratiize reviews on the level of duty actually
payable in the US, we have tried to identify somaneples of recent administrative reviews.
We have identified the reviews from two sources&J8)notification of anti-dumping activity

to the WTO (document G/ADP/N132/USA) and b) admmtive reviews published in the
Federal Register up to September 2005. This isuygbosed to be an exhaustive analysis but
at least gives an indication of what happens inadBinistrative reviews (where a range is
given, more than one exporter was involved).

Product (Source) Original After Review
Honey (Argentina) 27.04%-55.15% 0.00-55.15%
Stainless steel plate in coils (Argentina) 9.86% 71%
Carbon and certain alloy steel wire rod (Brazil) .38 98.69%
Softwood lumber (Canada) 2.26%-15.83% 0.91%-9.10%
IQF raspberries (Chile) 6.33% 0.25%-13.41%
Stainless steel bar (Germany) 13.63% 0.01%
PET film 24.14% 6.28%
Carbon and certain alloy steel wire rod (Mexico 1206 1.06%-5.45%
Glycine (China) 155.89% 2.95%
Automotive replacement glass windshields (China) 84% 0.93%-0.91%
Preserved mushrooms (China) 121.47%-198.63% 0.2B63%
Garlic (China) 376.67% 10.78%-19.68%
Uranium (France) 19.95% 12.62%
Stainless steel bar (India) 12.45% 19.8%

The above table suggests that in most cases, theiattative reviews did result in lower
duties, in some cases very significantly lower. three cases (shaded), it appears that the
review resulted in a higher duty.

Complainants, exporters and importers all have ghtrito request a review. Thus,
complainants can request a review if they beliéna the dumping margin has increased and
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importer or exporters can request a review if thelfeve that the dumping margin has gone
down. Importers can only request a review fordkporters from which they have exported
the product concerned.

Of course, amended rates in an administrative wew#l only apply to the company subject
to the review. The original investigation ratesubstill apply for exporters who have not
had a review.

Of course, in the EC, there is the possibility fiogasures to be reviewed through an interim
review.

EC Interim Reviews

1996 | 1997 | 1998 | 1999 | 2000 | 2001 | 2002 | 2003 | 2004
20 7 16 15 20 14 35 8 26

However, few of these interim reviews relate taeess of the level of the dumping duty. In

2004, only one out of 26 interim reviews relatedato attempt by exporters to get a lower
duty. Moreover, this case was tied in with an expeview, so it was not actually during the
five year duration of the measure. ]

(w)  Judicial Review

There are far more challenges to anti-dumping av® Grders in the US than there are in
the EC.

In the EC, we have calculated that there have b2drCFl and ECJ cases between 1970 and
2005 concerning TDI (see annex 7, 4.1). In the Bdata is produced on the number of
AD/CVD cases challenged. However, we have chet¢kedCourt of International Trade's
electronic docket and there were approximately ddi@plaints filed in the past 12 months
regarding AD/CVD cases. The actual number of adstrative decisions challenged is less,
because it is frequently the case that multipl¢igmfile and then the cases are consolidated.
Nevertheless, it is confirmed from this data there is far more TDI litigation in the US
than in the EC.

Judicial review in the US is used more by bothiparfpetitioners and respondents), whereas
historically in the EC few cases have been takepdiiioners (though this has changed more
recently e.g. EFMA, Eurocoton and Eurometaux). r@Vecomplainants have accounted for
around 10% of all cases where the Commission has bkallenged on TDI. In the US,
again there are no figures breaking down the pftsnn TDI court challenges. However,
one of our experienced lawyers in Washington D@reded from experience that the split
between complainants and respondents is pretty, @ignperhaps respondents being a little
ahead. Note also that it is not uncommon for Isades in the US to file challenges.

A further difference relating to judicial reviewtisat, in the US, it is possible for the courts to
remand cases. (Cash deposits are still collectel@ wie case is on remand).

One possible implication of the much higher incickeof judicial review in the US is that the
European Commission has somewhat more discretdmce less scrutiny by courts means
that it is less likely to be challenged. Some syrespondents told us that the DOC and ITC
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are over-thorough — down to the very last detaibecause they are more likely to be
scrutinised.

This may not be a difference to do with TDI. Itsh@ be recognised that US business is
generally more litigious than its EC counterpaltegal cultures in the EC and US are very
different and this has implications for the dismmetthat is conferred on authorities.

Ultimately, therefore, this may not be so muchféedence in US and EC TDI but, rather, a
difference in legal culture.

(x) Cost

It is clear that the US system is much more casthn the EC both for complainants and
respondents. Questionnaires are bigger and eetidns are longer, resulting in heavy legal
procedures and costs.

Also, in the US it is very rare for a petition te filed without counsel. This makes it
difficult for small industries composed of SMEst@ke complaints.

Although many determinations are appealed in thertsp and this would appear to be

desirable because it makes the DOC and ITC vemfwain its actions, the appeals take a
long time. This becomes very expensive for plfstrecause the DOC and ITC will often

appeal adverse rulings. There are cases whereutileme of administrative reviews are

appealed and — even before the case is finaliskd rext review is started. Appeals relating
to different strands of the same case may be tglame at the same time, which is extremely
confusing and costly to administer for the plafstif

In the EC, industries often submit complaints withtaw firms assisting them. In addition,
while exporters who respond to an EC TDI investagabften retain counsel in the EC, the
fees are very modest compared to those typicaliyeglin the US.

(y) Interim reviews

The key difference on interim reviews relates ttydwollection. In the EC, interim reviews
are the only means by which an exporter can gedtitye level amended. In the US, because
this can be done through the administrative revipvocess, interim (or ‘changed
circumstances'’) reviews have much less importance.

(2) Expiry reviews

With regard to expiry reviews, an EC survey resgonclaimed that the US has a higher
proportion of expiry reviews that result in contition of the measures. It was claimed that
the US operates under a presumption of the reatereh problems; rather than requiring a
positive finding of the likelihood of a recurrenokproblems, as is the case in the EC.

Indeed, the US has had problems of WTO consisteuittyits approach to expiry reviews in
terms of establishing the likelihood of recurringlplems if duties were allowed to expire
(OCTG and the corrosion resistant steel cases).

Reviewing the data has established that the Utatiedt a higher proportion of expiry reviews
than the EC and, of the reviews initiated, the UBmains measures in a higher proportion of
cases than the EC.
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EC us
Jan 00 — 19 Oct 05 Jan 00 - 4 Oct 05
No % No %

Cases due to expire 142 115
Expiry review initiated 60 42.3% 97 84.3%
Expired without review ° 82 57.7% 18 15.5%
Number of expiry review
decisions 38 71
Extension of measures 21 55.3% 63 88.7%
Termination of measures 17 44.7% 8 11.3%

The US figures are based on normal expiry revievagsdo not include transition reviews (i.e.
relating to pre-1995 measures).

For the period analysed, the EC has a much higtogrortion of cases that expired without
review; 57.8% compared to 15.5%.

Furthermore, of those reviews initiated, 88.7% & thses resulted in a continuation of the
measure. For the EC, the figure is lower at 55.3%.

(aa) Retrospective duty collection

EC duties are set prospectively and, unless annmteview is requested, which is relatively
rare, the level stays the same for the five yeaatthn of the duty. In the US, duties are
calculated retrospectively based on an adminisgateview of actual export prices for the
previous year and, as noted above, the levels diteline.

One of the key differences here is that in the E@n exporter subject to anti-dumping
dutiesraises prices, the duty is still appliedte higher price. In the US, if the price is
increased, the duty paid will be less. Furtheth# price is equal to or above the normal
value, no duty will be paid i.e. exporters can @#t margin regardless of what their initial
margin was.

If the dumping margin is zero in three consecu#deninistrative reviews, the exporter can
be excluded from the duty order. This means thay tare also excluded from any future
expiry reviews. They can only be brought back ithvei new complaint.

Some US survey respondents raised negative poust dahe retrospective system. The
issue raised was that it creates a problem of teiogy for exporters and importers. It is
difficult to stay in the market because the impotekes on an uncertain liability. For US
industry also it can be problematic because USstmguhas no certainty that duties will
remain in place. EC industry does have greatdnicgy through the fact that duties, once
adopted, often remain in place for 5 years.

For the US, expiry reviews are automaticallyizéd. The figure for the US under this row measuhe
number of cases where the measure was revoked deetiaere was no domestic response to the DOC's
notice of initiation i.e. neither the DOC or ITC demany assessment whether the measure should be
revoked or not and the measure was allowed to @xpir
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Some US survey respondents told us that manipuolatfoadministrative reviews and new
shipper reviews reduced the effectiveness of ptiotececeived by anti-dumping duties and
that the EC system does not have the same scopwafupulation.

2.2  Dumping

(@ Dumping calculation methodologies are similar bumal differences can be
significant

Both the EC and US closely follow the WTO Agreemantelation to the calculation of
dumping and to that extent the two methodologiepleyed are extremely close. However,
despite the detailed rules contained in the WTOe&grent and — on the whole — both
administrations' close observance of these rutesetare some differences.

As agreed with the Commission, an extensive supfegvery small difference in US AD
law and procedure with regard to the substancheofitimping calculations is not within the
scope of this report. However, we have identiieche of the principal differences and these
can have a significant impact on the dumping margaiculated.

An analysis of the dumping margins found by boté BEC and US for the last five years
shows that the range of US margins is significahifjher than for the EC. Of course, for the
US, the dumping margins found are equal to the oreasapplied (reviewed in 2.1(u) above).
For the EC, however, the dumping margins are neayd the basis for the dumping duty
and, therefore, on average the EC dumping margehkigher than the EC measures applied.

The following charts indicate the level of dumpimgargins found in the definitive
determinations by both the EC and US for the pe2idd0-2004. The measures are graphed
in date order but the dates do not necessarilyigalyccorrespond between the EC and US.
Nevertheless, the charts do provide an interesiveyall picture of the relative levels of
dumping margins calculated during this period.

The trend lines have been added. They do not measy real trends except they reflect the
fact that the US margins, on average, are higtaar the EC ones.
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Dumping margins (higher)
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There are many reasons why the level of dumpinggmsumay vary, and one of them is the
different methods used for calculating dumping nrerg

The point was made by some US respondents that taeld be taken in comparing
margins. First, it was claimed, the initial margsmonly relevant for a) determining de
minimis or zero dumping and b) setting cash depas# for first year. In many cases, actual
duty paid is lower due to administrative reviewsigh indeed is true as we have established
in2.1(v)). However, administrative reviews are @amy specific and therefore the higher
level of duties still apply to other companies thave not requested such a review.

Second, the point was made that, in most casese theno difference between 50% and
350%. Thus, the high end of the dumping margingésevant. If you compare the low end
of duty ranges, it was claimed, the US is as lokhasEC. Our analysis suggests that this is
not true and the lower US dumping margins are at Fagher in general than for the EC.
However, it is true that the gap between the margirsmaller at the lower end of the range
than for the higher levels.

It is particularly interesting to compare similaases involving the same products and
countries. This confirms that US margins do appede higher.

Highest dumping margins found (%)

Case Country EC usS

Hand pullet trucks China 46.7 383.6
Foundry coke products China 60 | 214.89
Trichloroisocyanuric acid (TCCA) China 42.6 | 285.63
Barium carbonate China 31.7 81.3
Silicon Russia 24.8 79.42
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Lowest dumping margins found (%)

Case Country EC usS

Silicon Russia 23.6 56.11
Foundry coke products China 60 48.55
Barium carbonate China 34 34.44
Hand pullet trucks China 7.6 26.49
Trichloroisocyanuric acid (TCCA) China 7.3 75.78

It is hard to explain why US low margins tend totigher than EC low margins. The high
margins can be explained, at least partly, by tBebeing more prone to use facts available
with adverse inference.

Also, the highest margins may also be affectedifigrénces in the approach to calculating
residual duties when there is a high level of noaperation. In the EC, the residual duty in
the situation of a high level of non-cooperatiomften based on the highest dumped model
whereas in the US it is often based on the higihesiped transaction.

(b) Normal Value

A number of differences in relation to normal vakist. These principally relate to issues
that are not dealt with by the WTO Agreement. Epkasinclude:

* The 5% representativeness test for domestic sales is done for each model/typE@)
whereas it is only done globally in US. Thus,@las domestic sales are at least 5% of
export sales, the DOC will use all types/modelageess normal value. In the EC, the
Commission applies the text globally in the samg a&in the US, and then on a type by
type basis. Thus, the Commission can reject pra¢aadividual types that fail the 5%
test, while such prices would be used by the DOC.

* In the WTO Agreement, while there are rules onnttaximum proportion of sales below
cost that is permissible (i.e. if loss making tet®ns account for less than 20% of all
sales by volume, those prices must stay in the abxalue determination) there is no
guidance on aninimum level of profitable sales on which to base normal value. In the
EC, the Commission has adopted an informal guidetimat sales at a profit must
constitute at least 10% of the sales by volumee DB®C has no such minimum level of
profitable sales.

» |If the DOC finds that one exporter hagexo, or de minimis, dumping margin, that
exporter drops completely out of the scope of tleasare. This means that it is excluded
from all future reviews of the measure. If it sltfthat such a company has started
dumping, a whole new investigation must be startedhe EC, this is not the case. Zero
or de minimis dumping margins mean that no measiiteapply. However, in future
reviews, the Commission can re-consider the pasitibsuch exporters if the evidence
warrants it.

» There is a significant difference with regard te thethod used to calculate normal value
in non-mar ket economy (NME) situations.
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» The EC selects an analogue country. This requiteleast one company in that
country to complete a questionnaire on domestiegrand costs which is used as the
basis to determine the normal value in NME situatio

* Inthe US, the DOC will analyse the production gsxof the NME exporters and the
volume of all inputs used. The inputs (or factasd valued in a surrogate market
economy (imputed market economy values). The DQ@Glighes data used in
previous investigations as to provide a guide @iburle cases.

* A further difference with the EC is that there isich more comment and debate in
the US on the surrogate values used. In the E@p@amts must be received on the
choice of analogue country within 10 days of thiiation of an investigation. In
practice, due to the need to find a cooperatingpaomy in other countries that might
be proposed, it is in fact very difficult to chaltge the analogue country to be used.
In the US, while DOC will start off with certain kes that it has itself determined or
the parties have submitted, there can be significaanges depending on what other
evidence parties submit. The DOC even allows e af actual input costs in an
NME situation where the input has been importechfeomarket economy.

» The EC has developed an approach whereby indivichiapanies can apply fonarket
economy treatment. In addition, whilst not set out in the regulaticthe EC has informal
procedures for reviewing the treatment of countinesansition to market economies and
can graduate countries to full market economy statm the US, individual companies
cannot apply for market economy treatment. Suefitiinent can be granted on a country
basis or on an industry basis (although the lasteiewed as a useless provision and is
never used).

(c) Export Price
It was claimed by one of the US survey respond#ras with regard to constructed export
price, the US performs a strange and complicatediledion of profits to be subtracted from

the actual export price.

The following is an extract from the DOC anti-dumgpimanual on calculating constructed
export price (CEP) profits.

In a market economy case, CEP profit is calculdigdirst deriving the ratio of per-unit US expenses
to the respondent's total expenses and then myitigpthis ratio by the total actual profit earneg the
respondent.

For example, assume the following:
Total US expenses (per unit) = $0.45
Total expenses - $8,200,000

Total profit = $800,000

In this case, CEP profit would equal $0.0439 peit,oalculated using the following formula.

CEP profit = (.45/8,200,000) x 800,000 = $0.0439

The logic of this calculation is not easy to untkand.
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The EC adopts a more straightforward approach fitRmargins can be determined on the
basis of information provided to the Commissionoliyer independent importers. If no such
data exists, the Commission uses other reasonablsirhilar methods. For example, there
are cases where information from an importer ireagate anti-dumping investigation in a
similar product sector was used.

(d) Comparison of normal value and export price

In making the comparison between normal value axpom price, one of the most
controversial differences between the EC and USemis the use of zeroing.

The US continues to use zeroing in situations wtieere is multiple averaging across
different models or types. If the weighted averagport price is above that of the normal
value for a particular model, it does not allongatve' dumping to cancel out the dumping
found for other models. In other words, the USliagpa zero to that model instead of the
negative dumping value. This makes the overa#lle¥ dumping higher than if the negative
and positive values were offset before determitirggfinal margin of dumping.

The EC used to use the same approach, but it bppest this practice following the Bed
Linen ruling of the WTO Dispute Settlement Body.

The US does not use other types of zeroing (i.«afled targeted dumping by time, region
etc) in the original investigation whereas, in pijite, the EC does. However, even the EC is
using this type of zeroing much less frequently.

However, in administrative reviews, the US use®ipngr for every transaction. This is the
subject of a current WTO dispute.

It was very interesting to discuss this issue vegitinvey respondents in the US. With the
retroactive duty system, it was argued that "zeybim administrative reviews is only
replicating a situation where the level of dutycédculated on each shipment as it arrives in
the US. When the level of duty is calculated ocheshipment, a negative dumping margin
does not make sense. This would imply that USotastshould be making a payment to the
importer, an absurd situation. Instead, if a podds deemed not to be dumped in such a
situation, then no duty should be paid. By how mitigs not dumped is irrelevant. However,
it remains the fact that the nature and the exa@émzeroing in US administrative reviews is
wider than in original US investigations.

A detailed consideration of this issue is outside scope of this report. However, the
comment can be made that the above logic for coimignto use zeroing does not justify the
use of inter-model zeroing in the original inveatign.

A final comment on zeroing is that it does not efffevery case. It only has an impact on
those cases where there is a large variation ioréxpices, such that some transactions are
not dumped.

(e) Calculation software

The US uses software (the SAS programme) to ca&dlamping which is widely available.
This means that all parties with APO access caoutaie the dumping margin of every
respondent.
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No such software exists in the EC. The Commissiotlertakes its own calculations which
are set up manually in a spreadsheet. A prirdbtite spreadsheet calculation is sent to each
of the exporters (only the exporters see the caficuis due to the confidential nature of the
data contained in them).

Unlike the US, each exporter can only check its awatculations and not those of its
competitors. Likewise, EC industry is not ablecteeck any of the dumping calculations.
They can only engage in the discussion of the nietlogies used.

2.3  Subsidy
€)) Higher subsidy margins and duties

It would appear that the US method produces somelgher subsidy margins that the EC
method.

The data in annex 7, 2.11-2.13 indicates that U&jms are higher, though the differences
are not as great as those apparent when lookidDQ aluties and margins.

One reason why the differences may not be as gdhe fact that neither the EC nor US
have initiated any AS investigations against ChiNeany of the very high US duties involve
Chinese exporters.

Two parallel cases (i.e. where the EC and US loakiedimilar products from the same
country) indicate that US margins are higher:

Lowest subsidy margins (%)

Case Country EC usS
DRAMs (CVD) South Korea 34.8 44.29
PET Film (CVD) India 3.8 18.66

Highest subsidy margins (%)

Case Country EC usS
DRAMs (CVD) South Korea 34.8 44.29
PET Film (CVD) India 19.1 24.48

We have identified two possible explanations sddathe higher US subsidy margins:

« On some of the older cases, the US used a spawficod forprivatised companies
which was found to be inconsistent with WTO ruldr cases involving companies
that had been privatised, the change in methodteelsin lower margins.

* US margins can vary from EC margins due to the that, for non-recurring
subsidies, the US amortizes the benefit on a declining badamasis, while the EC
does this on a straight line basis. Thus, for remring subsidies, the magnitude of
margins in the US will depend on how long ago thbsgly was received. If the
subsidy was received just before the investigatias initiated, the benefit would be
high when calculated on a declining balance bahigte that it is possible in the US
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to request administrative reviews where the subsidly recent and the benefit would
be lower in ensuing years. However, this is natedautomatically by the US, even
though it is clear that the amount of benefit wdoddlower in later years.

Anti-subsidy in non-market economy situations

In the US, CVD cannot be used against non-markatauoies. In the EC, there is nothing
that stops the AS instrument being used against 8iMHowever, in practice, AS is never
used against such countries.

2.4

Injury & Causal Link

A number of issues emerged in the comparison cABECUS AD and AS in relation to injury
and causal link.

2.5

The outcome of injury determination appearsto be less certain in the USthan in

the EC. The US has a higher rate of cases terminated dinfjs of no injury. In
fact, in the US, for the majority of cases thatrdd result in measures, the reason is
that the ITC did not find injury (either at the [i&inary and final stage). However,
as discussed in 2.1(b) above, it is arguable thatBC applies a higher standard in
assessing injury at the initiation stage than tige U this is the case, it really is not
surprising that the US terminates more investigetitian the EC on injury grounds.

The US considers data ampanies that have gone out of business (to avoid
"survivor bias") whereas the EC will only look atiginesses that are still going-
concerns.

The US always considers injury to tiwaole domestic industry. From the domestic
industry, it will select certain companies to fili detailed questionnaires. Not all
complainants have to complete questionnaires. HQenly considers injury to the
complainants.

The ITC does not require complainants to prepdrdlaransaction listing. In order

to calculate price undercutting the ITC will selegpresentative transactions. In the
EC, all complainants have to complete a questioanaith a full transaction listing
for all domestic sales.

The ITC often usespdated information relating to a period after the investigation
period (IP) (i.e. in the final stage, they mayuest additional data in a second or
even third questionnaire). In the EC, the Comnissinly uses information strictly
from the IP.

The ITC can issue an administrative subpoena, dééssary, and obtain information
by court enforcement. However, this happens is only a small numberasies (less
than 1%).

Public Interest

Unlike the EC, the US does not have a public istetest for AD & AS. There is no
provision in US law that allows the broader pubinterest to be taken into account,
evenwhere wider considerations of public policyadhe exist.
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Users and consumers may participate in the inwgstiy, but they normally only make
comments relating to injury. One problem for ukmmssumers is that they do not have
standing and therefore cannot be granted accesmfmential information under APO.

The ITC can take the interests of users into adcibufor example, there is limited supply in
the US and they are purchasing on availability gdsurather than for price. Similarly, their
interests can also be taken into account if userst@gosing to import for reasons of quality.

2.6 I nstitutions

DG Trade of the European Commission has competéorcall aspects of AD and AS
investigations, including both procedure and suitsta AD and AS are administered under
a politically controlled system with a politicalyppointed Commissioner and the necessity of
Council approval before any definitive measureslbamdopted although the framework is a
strictly legal one.

(@ US system is bifurcated

The Department of Commerce (DOC) is responsible afssessing AD/AS complaifts
initiating investigations and issuing and admimsig duty orders. The DOC is also
responsible for calculating dumping and subsidygimsr which, in all cases, determine the
level of AD or AS measures. The DOC is a cabirgel agency of the executive branch of
government and therefore is under political contrdhat said, decision-making authority is
delegated by the Secretary of Commerce to the #assiSecretary for Import Administration
and dumping determinations appear to be undertakampurely technical manner.

The International Trade Commission (ITC) is respmesfor making injury determinations in
AD and AS investigations. The ITC is an independagency comprise of six
Commissioners (3 from each of the two main politmarties, Republicans and Democrats).
Although the Commissioners can have a reputatiorofaking at cases in certain ways, the
decisions appear to be truly independent and baséige technical aspects of each case.

Some participants in the US survey compared the sg§€em to that which existed
historically in the US. Until 1979, the US TreasWepartment was responsible for the
dumping calculation. US survey participants conéd that the Treasury Department did not
operate with the same level of transparency tr@D®C now operates under. Also, survey
participants claimed, decisions were much mordipali

Even further back, until the 1950s, the Treasurypd&nent conducted both the
dumping/subsidy and injury analysis.

(b) Nature of decision-making

US participants in the survey raising this poinpiiad that the EC system (described as non-
transparent and extremely political) has similasitio the way the US system used to work.

The EC system is somewhat more complex than theydt@m because it involves not only a
decision of the investigating authority, i.e. then@nission, but also a decision of 25 Member

1 |mport Administration" is the branch of the DO@aling with TDI.
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States. Moreover, the fact that the EC has to ¢@émaa mutilingual environment with adds
to the complexity.

The framework in which the EC system is operategkigertheless a legal one, as evidenced
by the Court ruling on Eurocoton. Complexity is addy the fact that the EC carries out a
number of additional tests before measures araeaphpiotably the lesser-duty rule and the
Community interest test.

In the US, AD and AS are considered by some to diitigal in nature. However, in the

conduct of investigations, the DOC and ITC approthehr tasks in a purely technical way.
The US has no public interest test and this mehas the investigation focuses on the
technically defined issues of dumping/subsidy nrargalculations and injury/causality

determinations. The adoption of measures is autorfigdhe requirements are met.

(c) .US more partisan?

A number of survey respondents claimed that theD@& and ITC are more partisan than
the European Commission. This is extremely diffitm assess.

However two comments can be made in this regard:

* The more complex nature of EC TDI investigationgy.(e public interest test and
Member States’ decision-making) perhaps makes trandission more cautious in
adopting measures. In the US, the investigationase partisan in the sense that the
focus is really only on whether domestic industrgudd be protected or not.

* The US has been targeted in other countries' Ti@stigations much less than the
EC. This has perhaps increased the sensitivitysofg TDI for the Commission and
EC Member States. Perhaps there is less concdine idS about taking into account
export interests when undertaking TDI actions amdendetermination to press ahead
as an active user of TDI.

(d) More case handlers working on TDI in the US

There are 163 people working on TDI in DirectorBtef DG Trade (currently there are 13
vacancies).

This compares with over 300 people (including 3&ykars) and 75 people working on TDI in
the DOC and ITC respectively.

(e) Specialised case-handlers in both DOC and ITC

Whilst some case handlers in the EC have profeaklmackgrounds in law, economics and
accountancy, there is no systematic recruitmeptafiessionals in each of these areas.

Further, case handlers are allocated to cases waseby-case basis. As a result, case
handlers can be allocated to either the dumpinigjary aspects of investigations. Further,
while some case handlers have informally develogetialisations in particular countries,
specialisation of case handlers in specific indests avoided.

In the US, by definition DOC staff work on the dumgp side of the investigation and ITC
staff work on the injury analysis.
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Also, in both the DOC and ITC, every investigatimam conducting a cost audit would
include an accountant.

In the ITC, every injury determination is allocatatl least six staff including a lawyer,
economist, and accountant. The team will alsauohelan industry specialist that keeps up to
date on an industry whether or not there are amgntinvestigations in that sector.

One survey respondent claimed that the accountaxpertise of US case handlers is
exaggerated. The same person explained that giechge handlers actually have a tax and
customs background.

In the EC, a team assigned to the dumping or inpagt of a case would include also
somebody with a strong accounting background (eguieed in tax or customs field),
although not necessarily an accountant by profasdidoreover, the Commission does
organise internal training on accountancy and aglissues.

2.7  Effectiveness of measures
As in the EC, enforcement of US measures is algraficant concern of US industry.

Some patrticipants in the EC survey felt that thehdS a big advantage with a single, unified
customs authority. The EC has potentially morédjams with enforcement caused solely by
the fact that AD and AS measures are imposed bylatnde of different customs authorities
(each Member State has its own customs authokHtgyvever, the Commission has stepped
up efforts to reinforce coordination with natiocalktoms authorities in the area of TDI.

In the US, those on the domestic industry side tfedt there are some problems. First,
following the 9/11 disaster in New York, the prigriof US Customs has shifted towards
security which has resulted in a lower priorityrigeplaced on TDI implementation.

Also, US survey respondents highlighted recentlgrab in collecting duties (particularly on
new shipper reviews). More than $100 million ofiatumping duties on Chinese imports
were not collected in 2003 because of problems witlectingthe duties in new shipper
reviews (as reported in 'Inside US Trade' on 26dd&004).

US survey respondents also said that traditiongégyof circumvention (e.g. screwdriver
plants, origin and classification misdeclaratiots)ehave been experienced in US for a long
time.

In general, however, US respondents thought thatmg&sures are well enforced. As in the
EC, problems emerge in specific situations.

3. SAFEGUARD
3.1 General attitude towards safeguards

Safeguards have traditionally been used more byUBethan the EC. However, most
participants in the US survey claimed that the gadied instrument has beareakened by

the adverse WTO rulings. In addition, those regméag US industry interests complained
about the political aspects of the decision to adogasures. Overall, the feeling seems to be
that industry will need compelling reasons to wfeguards again.
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In the EC, there has not been very much experi@ficgafeguards and therefore survey
respondents had few comments on safeguards. [ticagjdhere is a general perception in
the EC that use of safeguards is not encouragethdyCommission and Member States.
This explains why safeguards have been less usd@iBEC. However, in recent years, the
EC has started to have a small number of safegizmeks.

The US and EC safeguard laws both contain the defiaition of serious injury (i.e.
significant overall impairment in the position ob@munity producers. The EC legislation
contains a list of factors to be considered ingk@mination of serious injury. These include
all of the factors mentioned in the WTO safeguadeement, though the EC does not use
identical wording to that found in the WTO provisg US legislation does not list all of the
factors but does list some factors to be takenantmunt when considering serious injury:-

(i) the significant idling of productive facilitieis the domestic industry,

(i) the inability of a significant number of firm# carry out domestic production
operations at a reasonable level of profit, and

(iif) significant unemployment or underemploymernthin the domestic industry;

In determining whether there causation, the ITC must find that imports are a substantial
cause of injury (i.e. a cause which is importard ant less than any other cause). US law
does not require the ITC to determine that injuaysed by other factors is not attributable to
imports. The EC adopts the approach that impoustime a genuine and substantial cause of
serious injuryA number of US practices on the sahst side have been found toWwd O
inconsistent. This includes the lack of a determination of waeégen circumstances; failure
to separate and distinguish other causes of injand the absence of a sudden, sharp,
significant, and recent increase in imports.

Due to the fact that the President makes the fiealsion on whether safeguards should be
adopted, and at what level, safeguards have moee dlitical element than AD and AS.
The President can be influenced by lobbying fromious interests, including those that
oppose the measures. In this way, US safeguaedsffactively subject to a public, although
non-transparent interest test. As in AD and A8, HC applies the Community interest test
before adopting safeguard measures.

3.2  Procedure
In the US, it is usually a domestiedustry that submits a safeguards petition. In the EC,

Member States request the initiation of a caseas ot possible for industries to complain
directly to the Commission.

The President caexclude imports from NAFTA countries (Canada & Mexico).
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INVOLVING TCCA/CHLORINATED

US investigation US provisional US definitive
initiated duties adopted duties adopted
10 June 20C 16 December 20( 10 I\/I|ay 2004
10 July 2004 ‘ .
EC investigation ’ Ap.”.l 2005 .
initiatec EC provisional duties
adopted

7 October 2005
EC definitive
decision expected
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