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1. OVERVIEW
1.1  Legal Authority

U.S. trade defense instruments are governed by domestic laws, which impleendntted
States obligations under the relevant WTO Agreements. The WTO Agreemergsltiesndo
not have direct legal effect under U.S. law.

The statutory authority for U.S. anti-dumping and countervailing (anti-subsielggumes is
found in Title VII (sections 701-783), of the Tariff Act of 1930, as amended. The statutory
authority for safeguard actions is found in Title Il (sections 201-204) of tlue Ret of 1974,
as amended. These statutory authorities were most recently amendedJbyghay Round
Agreements Act to implement the WTO Agreements.

1.2 Institutions

The institutions that play a role in the imposition and enforcement of U.S. trade defense
instruments are: the U.S. Department of Commerce (Commerce), the Iotexh@tade
Commission (ITC), the Office of the United States Trade Representatf/ER), the Bureau of
Customs and Border Protection (Customs), the Court of International Trade and thef Cour
Appeals for the Federal Circuit.

Commerce, a cabinet level agency of the executive branch, has prisaopsibility for
enforcement of the U.S. anti-dumping and countervailing duty laws. Responsiltitity wi
Commerce for conducting investigations and administering anti-dumping and coiinggrva
duty measures rests with Import Administration, and decision-making authasityeen
delegated by the Secretary of Commerce to the Assistant Secretempéot Administration.

The ITC, which is an independent agency comprised of six commissioners (3 Disraocr&
Republicans) appointed by the President for 12-year terms, is responsible fog thakinjury
determinations in anti-dumping and countervailing duty proceedings.

The ITC is also responsible for conducting safeguard investigations. HoweséhgtRresident
that makes the final determination as to whether relief will be provided and &m ekthat
relief. The President is advised by the USTR, which is part of the Office Bréisalent.

Customs collects anti-dumping and countervailing cash deposits and duty assessment
accordance with instructions received from Commerce. Customs’ role igerialis Customs
does not have decision-making authority in AD/CVD or safeguards cases.

The Court of International Trade is responsible for judicial review of amtiping and
countervailing duty and safeguard determinations by Commerce and the ITGioB®bly the
Court of International Trade may be appealed to the Court of Appeals for the Fadargl
Although further appeal to the U.S. Supreme Court is possible, review by the Supmernis C
rarely sought and was last granted in 1979.
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2. ANTI-DUMPING AND COUNTERVAILING DUTIES
2.1  Substance
(@  Summary of Statute and Regulations

Commerce is required by law to impose anti-dumping or countervailing dutiedalltheing
conditions exist:

M either,

(A) the subject merchandise is being, or is likely to be, sold in the
United States at less than normal value; or

(B) a government is providing, directly or indirectly, a
countervailable subsidy with respect to the manufacture,
production or export of the subject merchandise, and

(i) an industry in the United States is materially injured or threateitédwaterial
injury, or the establishment of an industry in the United States is materially
retarded, by reason of the dumped or subsidized imports.

The United States has a bifurcated system in which Commerce determiniesrwloenping or
subsidization exists and the ITC determines whether the U.S. domesticynslugured by
reason of those dumped or subsidized imports.

The U.S. anti-dumping and countervailing duty laws are found in Title VIl (sect@hg82) of
the Tariff Act of 1930} as amended (“the Act”).

Commerce’s implementing regulations are codified in Title 19 of the Code ofdFede
Regulations, Part 351 (“Commerce Regulations”).

The ITC’s implementing regulations are codified at Title 19 of the Codeddéral Regulations,
Part 207 (“ITC Regulations”).

The Act and Regulations were amended, as necessary, to reflect the WEM&gren the
Implementation of Article VI of GATT 1994 (“the Anti-dumping Agreement”) and the WTO
Agreement on Subsidies and Countervailing Measures (“SCM Agreement”), wiieh we
negotiated in the Uruguay Round.

(b) Definition of Dumping

Dumping is defined as the extent to which the “normal value” of the merchandessdexhe
export price to the United States. The comparison of export price and normal valueallynorm

! These provisions are codified at 19 U.S.C. §8§ 1&7&eq.
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made at the “ex-factory” levele., exclusive of movement expenses. The dumping calculation
is complex, usually requiring numerous adjustments to export price and normal value to
eliminate differences that effect price comparability.

(c) Normal Value

Whenever possible, normal value is determined on the basis of prices at which ther exglisrt

the foreign like product for consumption in the exporting country (“home market pricEsé)

three most common situations where home market pricastqgowovide a basis for determining
normal value are: (1) the home market is not “viable” (i.e., total sales in the harket @re

less than 5% of total sales to the United States); (2) sales in the home neaieketade at prices
below the cost of production; or (3) there are no home market sales of a compar@ibe. pif
normal value cannot be based on home market sales, Commerce will base normal vabes on pr
at which the exporter sells the foreign like product in third countries, or on the basis of a
“constructed value.”

Note that the U.S. law defines “foreign like product” as an identical or comparabliecp
“produced in the same country by the same person.” An exporter’'s normal valuefm¢here
never based on sales by other companies.

There is a preference in U.S. law for determining normal value on the basisalfpaices. If
possible, therefore, Commerce will use a viable third country market rathesahstructed
value when home market sales are unavailable. However, Commerce has therdiscuse
constructed value in lieu of third country sales if the agency deems it to beppaspréate in a
given case.

Constructed value is most commonly used when, although the home market is viable, home
market sales are found to be below the cost of production or otherwise outside the ordinary
course of trade, or when there is no comparable product sold in the home market.

Constructed Value = Cost of Manufacturing, including, material, labor,
variable and fixed overhead (“COM”) + selling general and administrative
expenses (SG&A) + profit

Sales below costlf, within an extended period of time, prices are below cost for a substantial
guantity of sales, Commerce will disregard the below cost sales wheratalguormal value.
“Substantial quantities” means 20% or more and an “extended period of time” is Igyanzl
year. Therefore, if below cost sales during the period of investigation antbds20% no sales
are disregarded.

Cost of Production = COM + SG&A

Sales to affiliated partiesHome market sales to affiliated parties are only used in the normal
value calculation if they are “in the ordinary course of trade.” In 2002, in respoaseatverse
WTO decision, Commerce adopted a new test to determine if affiliated patyasa in the
ordinary course of trade. Sales to affiliates will be treated as in the yrdmarse of trade if
prices to the affiliate fall, on average, within a defined range around poictsefsame or
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comparable merchandise sold to all unaffiliated customers. The pricefoarsgées within the
ordinary course of trade is between 98 percent and 102 percent, inclusive, of prices to
unaffiliated customers. If sales to affiliates fall outside thisea@@mmerce normally requests
the affiliate’s downstream sales. If, however, sales to the affdratéess than 5% of the home
market, Commerce will simply disregard them.

Adjustments.Numerous adjustments are made to normal value to ensure comparability to the
export transactions. Adjustments include:

Difference in Merchandise (“Difmer”): When the product sold in the home market is
identical to the product sold to the United States, the normal value is adjusted by the net
difference in variable manufacturing costs incurred to produce the differemtgdhys
characteristics. If the difmer adjustment exceeds 20% of the total eversigof
manufacturing, on a model-specific basis, sales of the product will not be used to
determine normal value. Normally in such cases, Commerce will use euctedst

value.

Packing: To eliminate differences in packing costs, the packing costs fomharket
sales are deducted from normal value and packing costs for sales to thieStiaits are
added to normal value.

Circumstances of Sale: These adjustments account for differences irseliliag
expenses such as commissions, warranties and credit expenses.

Level of Trade: Comparisons are made, to the extent possible, between saleamethe
level of trade. If, however, sales in the home market are made at a difésedrdf trade
and the record evidence demonstrates that the difference in level of trate @ffze
comparability, Commerce makes a level of trade adjustment to normal value.

Non-Market EconomiesWhen the exporting country is a non-market economy (“NME”),
Commerce does not determine normal value on the basis of prices and costs in the NME.
Instead, Commerce constructs a normal value using what is commonly refersddadfactors
of production” method. Under that method, the NME producer provides Commerce with its
factors of production,e., labor hours, quantities of inputs, energy consumption and capital
costs. Commerce then constructs normal value by valuing those factors, plus anfamount
SG&A and profit, in a surrogate market economy that is a significant pnodiicemparable
merchandise and is at a comparable level of economic development.

Over the years, Commerce has compiled a significant amount of market-ecoat@noy which
to value the factors of production. Commerce publishes an index of that information on the
Import Administration website. In addition, Commerce has established acprattising the
NME producer’s actual cost for inputs that the producer purchases from a marketyconom
rather than use a surrogate value for those input costs.

If there is inadequate surrogate value information available to use tbesfatproduction
method, Commerce has the discretion to rely on prices at which comparable produasdgrodu
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in a surrogate market economy are sold in other markets, including the Unitedd Stat
Commerce has rarely, if ever, resorted to this alternative.

Before Congress amended the anti-dumping law to establish the factors of iprochethod,
Commerce’s NME method relied to the extent possible on price and cost information fr
surrogate market economy producers. That approach was abandoned due, at l¢aii in pa
difficulties in finding surrogate producers willing to cooperate in the inyasin.

(d) Export Price/Constructed Export Price
Commerce bases it calculation of export price on the first sale to an atedfiparty.

Export Price U.S. law defines “export price” as the price at which the product is fit sol
before importation by the producer or exporter outside of the United States to alatethffi
purchaser in the United States, or to an unaffiliated purchaser outside the Unégeddstaxport
to the United States. In sum, export price sales are made by someone outsideeth8tdigs
to an unaffiliated party in, or for export to, the United States.

Constructed Export Price (“CEP?) There are other circumstances, however, in which the first
sale to an unaffiliated party is made in the United States (before or gi@taton) by someone
affiliated with, or acting on behalf of the foreign exporter or producer. Thes®tsduations

in which someone in the United States is merely facilitating a sale lbgrtign exporter or
producer (e.g., arranging customs clearance). Rather, they ar@sguatwhich the selling
activity is taking place in the United States. In such cases, the pricedffiliate is not a

legally permissible basis to determine export price. Commerce therefstucts an export
price. To do so, Commerce deducts from the price to the first unaffiliated purchtser

United States all selling expenses incurred in the United States by or ohdb¢halexporter or
by the affiliated resellef.

Non-market Economiedn NME cases, Commerce applies the normal rules for calculating the
export price or constructed export price.

(e) Dumping Calculation

The merchandise under investigation must fall within a single product type 4swhdrred to

in U.S. law as a single “class or kind” of merchandisghe subject merchandise is, however,
frequently comprised of multiple subcategories or models, not all of which areaigto

each other. For example, an investigation of widget imports may include variesi®tiz

widgets ranging from one to ten inches. As discussed above, if the variable cost of
manufacturing a ten-inch widget is more than 20% higher than the cost of a lbnédget,
Commerce would find that sales of one inch widgets are not comparable to safesoht
widgets. In addition, even if the products are identical, the sales transacapm®nie
comparable for other reasomrsg, they may be made at different levels of trade. To perform the

2 These CEP deductions are in addition to the noatijaistments made to determine export price.
3 If the petition covers more than a single claskind of merchandise, Commerce will conduct separat
investigations of each class or kind of imports.
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dumping calculation, therefore, Commerce creates groups of comparabletivasssaking
into account, to the extent possible, physical characteristics and levelegtrdhat sales to the
United States are compared to the most comparable transactions in the home market

In an investigation, Commerce normally uses an average-to-average comparisen thdt
method, Commerce calculates a single weighted-average export priceHgreap of
comparable transactions, using all export transactions within the group. Lik€wersenerce
calculates a single-weighted-average normal value for each group pa@bie transactions,
using all home market transactions in the group. Commerce then compares thegiwedwreli
averages to determine the amount of dumping, if any, that occurred in each group oabtempar
transactions.

Commerce then calculates the total amount of dumping by adding the amount, if atmgcHpy

the normal value for each group of comparable transactions exceeds the expdaor phie

group. The total amount of dumping is then divided by the total value of the export shkes to t
United States to arrive at ad valoremdumping margin.

If, for a particular transaction group, the normal value is equal to or less than thiepeigeor
Commerce assigns a dumping value of zero to that comparison group when calthestg|
amount of dumping. This is the practice commonly referred to as “zeroing.”ofEh@adlue of

U.S. sales in the “zero dumping” groups are included in the denominatorauf tfadorem

margin calculationi.e., the total dumping is allocated over total U.S. sales of the product under
investigation. This method has been found illegal by panels and the Appellate Body, imotably
the case concerning the US anti-dumping duties on imports of softwood lumber frodaCana
(DS264).

In reviews and final assessment proceedings, Commerce uses aitaftsagterage
comparison. Under that method, Commerce calculates monthly weighted-averagevaresa
for each group of comparable transactions. Commerce then compares eacthsalinited
States to the normal value for the month in which the sales was made. The total@mount
dumping is determined by summing up the positive amounts of dumping, while the negative
amounts of dumping are set a zero — a variation of the “zeroing” practice appligdin ini
investigations. As arule, this “zeroing” practice will inflate the macgidumping even more
than the one applied in original investigations Commerce then calculates ingpertéie
assessment rates by dividing the amount of dumping on sales to the importer oveardee ent
value of those imports. Commerce applies “zeroing” here as well on a trandactransaction
basis. In essence, the importer pays in excess of the actual margin of dumbeng>qfdrter
concerned. No refund proceeding for this excess payment is available.

() Exporter-Specific Dumping Margins

Commerce calculates an exporter-specific dumping margin for each indliyitwastigated
exporter. If, in an investigation, Commerce determines that an exporter’s dumguigiap is
zero orde minimigthat exporter is excluded from the application of the oragerthat
exporter’'s merchandise is not subject to anti-dumping or countervailing dutesursequent
review. The exporter's merchandise enters the United States freg afittdumping duty
liability.
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()  All Others Rate

When, due to the large number of exporters, Commerce limits the number of individually
investigated companies, Commerce calculates what is known as the “al’ odbey which
applies to all uninvestigated exporters. The all others rate is the weigetedi@ of the rates
determined for the investigated companies, excluding zette orinimisrates and rates based
entirely on facts available. d.S. — Japan Hot Rolled Stedie WTO Appellate Body found
that the Anti-dumping Agreement required the United States to exclude fronh dtieeas rate
calculation not only margins based entirely on facts available, but also aginsiaased part
on facts available. U.S. law has not yet been amended to implement that decisionh afteoug
United States has expressed its intention to do so.

(h) Subsidy

The definition of a subsidy in the U.S. countervailing duty law is taken almost verlpatmitfe
SCM Agreement. The elements of a subsidy are: (1) a financial contributiororerme price
support by the governmehtyhich (2) confers a benefit. A subsidy may be subject to
countervailing measures only if it is specific.

0] Financial Contribution
A government financial contribution is deemed to exist if the government

* makes a direct transfer of funds (e.g., grant, loan, equity infusion) or potentitéti@ns
funds €.g, loan guarantee);

» foregoes or does not collect revenue that is otherwise due (e.g., tax credits);

* provides goods or services, other than general infrastructure, or

e purchases goods

A government financial contribution may be made directly or indirectly. Andotfmancial
contribution occurs when the government makes a payment to a funding mechanism, tsr entrus
or directs a private party to make the financial contribution.

()] Benefit

A benefit is an artificial advantageg., it is the extent to which the recipient is better off than it
otherwise would have been absent the government’s financial contribution. To naeasure
subsidy benefit, therefore, Commerce uses a market benchmark, such as ec@iroae rate
(including a risk premium if the recipient is not creditworthy), or a markee por goods
provided. The U.S. statutory guidelines for market benchmarks are essatiafigal to the
guidelines in Article 14 of the SCM Agreement.

* Income or price support has the same meaning Asile XVI of GATT 1994.
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To calculate the subsidy benefit, Commerce compares what the goveprmeded to what the
marketplace would have otherwise provided, the difference between the interest on a
government loan and the interest that would have been paid on a comparable conoaarcial |
The “net countervailable subsidy” is that difference, less: (1) anyfegmilar payments made
to qualify for or receive the subsidy; (2) loss in value of the subsidy due to a gevérnm
mandated deferral of receipt; and (3) any export taxes, duties or other chgrgsed on

exports of the subject merchandise to the United States by the foreign gavetmoféset the
subsidy.

(k) Specificity

Not all government largesse constitutes a countervailable subsidy. Only ssitisadiare
“specific” may be subject to countervailing duties. The specificity of agedl subsidy is often
a very contentious issue in a countervailing duty investigation.

A subsidy is specific if it is limited to an enterprise, industry, or group efenses or industries
within the jurisdiction of the granting authority. Thus, while the specificity efaral subsidy
program is determined at the national level, the specificity of a subsidtgdray a state
government is determined at the state level. Moreover, a subsidy may be spémifilie

jure) or in fact (e fact.

A subsidy isde jurespecific if the granting authority, or the legislation under which it operates
the subsidy program, explicitly limits access to the subsidy to certarpeses or industries.

If, however, the granting authority or the legislation establishes objentwéral criteria under
which eligibility for, and the amount of, the subsidy is determined automat{eaijycertain tax
benefits), the subsidy et specific.

A subsidy isde factospecific if, despite the absence of any express limitation,

» the number of actual subsidy recipients is limited,
* acertain enterprise or industry is a predominant user of the subsidy, or
* a certain enterprise or industry receives a disproportionately largenaf the subsidy.

A subsidy that is limited to enterprises or industries within a designatgdagéical region
within the jurisdiction of the granting authority is also specific. (Note thatealso considers
“regional aid” i.e. federal government aid to a limited number of regions, to béicpeaen if
the aid is generally available within the regions concerned).

Finally, subsidies that are contingent on export performance or on the use of domestic ove
imported goods — the two types of subsidies prohibited under the WTO rules — are deemed to be
specific in all cases.

® Certain types of government assistance, such assgaad tax benefits, have no counterpart in thékeba Thus,
the benefit from a grant or tax credit is simplg face value.
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()] Allocation of the Benefit

Commerce determines the subsidy benefit received in a particular pergstidrewhen the
benefit is realized by the recipient. When the benefit is realized depends ugbaniine
subsidy is “recurring” or “non-recurring.”

Recurring subsidies are those that provide benefits on a recurring basisampleexhe
Commerce Regulations identify tax exemptions, price supports and the provision obgoods
services as types of subsidies that Commerce will normally treat as pgoxedurring benefits.
The benefit from a recurring subsidy is expensed in the year of receiptxdfople, in the case
of a direct tax credit the benefit (tax savings) is received each yearthdheompany files its tax
return. The benefit is therefore attributed to that year.

In addition, if the subsidy benefits may fluctuate from year to year, Corerntreats the subsidy
as recurring. For example, a long-term variable rate loan is airecsubsidy. The amount of
the benefit varies from year to year with the interest rate, and the becefited each year is
expensed in that year.

Non-recurring subsidies generally provide a lump sum benefit amount. Foplexdme
Commerce Regulations specifically identify grants, debt forgivenessgaiitgt enfusions as
types of subsidies that Commerce normally treats as non-recurring. bsthefa non-
recurring subsidy, Commerce calculates the beresfit, the amount of the grant or debt
forgiveness) then amortizes the benefit over a certain number of years, baseadwerage
useful life of assets in the industry, using a declining balance method. The eatsothait,
given the time value of money, the value of the benefit realized in each subsezarent
diminishes. The “time value of money” approach inflates the face amount of theystabisikle
account of notional interest on the unamortized part ; as the unamortized amount dealines eve
year, the amount of subsidy allocated to each year declines. Thus, the béngéitezhfor the
period of investigation or review will be lower the further removed in time the igagistn or
review is from the time at which the subsidy was grantegdwhere you are in the benefit
stream.

In a recent change in methodology (June 2003), the US accepted that a privatizatiien or
change in ownership, at arms-length and for fair market value, removes tfiedfger non-
recurring subsidies. This change was made followin@thish Steel (DS138ndCertain
products from the EC (DS21®)TO cases brought by the EC.

(m)  Subsidy Rate Calculation

Once the amount of the benefit for a particular period has been calculated, Cernaleulates

thead valoremsubsidy rate by attributing the benefit to production. Commerce attribyted ex

subsidies only to products that were exported during the period. In contrast, all otithesubs

(“domestic” subsidies) are attributed to all products sold by the company cheipgriod.
Subsidy Program A (export subsidy)

Net benefit during the period: $100 =+
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Total Export Sales during the period: $10,000
Subsidy Rate: 1%

Subsidy Program B (domestic subsidy)

Net benefit during the period: $2,000 +
Total Sales during the period: $40,000
Subsidy Rate: 5%

Total Ad ValoremSubsidy Rate: 6%

(n) Non-Market Economies

Although there is no explicit exclusion of non-market economies in the U.S. counterdaifyng
law, Commerce’s longstanding interpretation of the law is that it does not appinimarket
economies. In the landmark decisiorGaorgetown Stegthe Court of Appeals upheld
Commerce’s interpretation. However, primarily in response to concerns alpmutsrfrom
China, legislation has recently been introduced in the U.S. Congress that wouldlyxapipty
the countervailing duty law to non-market economies.

(0) Injury

As noted above, under the bifurcated U.S. system, the ITC is responsible for makigyyhe
determination. Anti-dumping or countervailing duties may be imposed only if the domesti
industry is materially injured, or threatened with material injury, or trebBshment of an
industry is materially retarded, by reason of the dumped or subsidized importBlCThe
therefore must find both injury and a causal link between the imports and the injury.

(p) Like Product

The ITC must determine whether there is injury to the domestic industry, wigehesally
defined as producers of the “domestic like product.” The Commission’s injuryseaiyst
therefore begin with defining the like product and the U.S. industry. Note that thselikieC
product determination may differ from the like product used by Commerce to detanduséay
support for purposes of initiation (see discussion of Procedures below).

The domestic like product is defined as the product that is “like,” or “most similar i
characteristics and uses,” to the subject imports. In determining the domkeghiotiuct, the
ITC considers: physical characteristics and uses; channels of distiibzgimmon
manufacturing facilities, production processes, and production employees; euatam
producer perceptions; and, if appropriate, ptideo single factor is determinative and the ITC
may consider other factors, as appropriate.

® Note that these factors are very similar to thessd by Commerce to determine if the subject insparhstitute a
single class or kind of merchandise or multiplessés or kinds. See footnote 9, below.
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In defining the like product, the ITC ignores minor product variations and looks & cle
dividing lines. Thus, the ITC may define the domestic like product to include a broagkeofan
merchandise than is within the class or kind of imports under investigation (e.g., théiclomes
like product might be “widgets” even though only imports of “blue” widgets are under
investigation). The Commission may also find that there are multiple domlestpréducts that
correspond to the class or kind of imports under investigatig if the class or kind of imports
were citrus fruit, lemons, limes and oranges might constitute separatestaolike products).

Once the Commission defines the domestic like product, the industry is normallyddefiak
U.S. producers of that product. The only exceptions to that general rule are wiegjieral
industry” exists, and the exclusion of certain related parties.

(@) Material Injury

The statute defines material injury as “harm which is not inconsequentizht@mah, or
unimportant.” In determining whether material injury exists, the Commission nonsider:

the volume of the subject imports, the effect of the imports on prices in the UnitesifSiakte
domestic like product (price undercutting, price depression, or price suppression), anattte im
of the imports on U.S. producers of a domestic like produgt @leclines in output, sales,

market share, profits, employment).

n Cumulation

In evaluating injury, the statute requires the Commission to cumulativedgsathe impact of
imports from all countries with respect to which petitions were filed, oscasee self-initiated,

on the same day, if the imports compete with each and with domestic like products in ¢de Unit
States. In evaluating a threat of injury, the Commission has the discretion tuohulative
assessment but is not required to do so.

2.2  Procedure
(@) Overview of Procedures

Generally, the procedures for anti-dumping and countervailing duty investigatoiceatical,

but there are a few differences, primarily in the timing of decisions. An inggstighormally

takes between 12 and 18 months, with many, if not most, cases probably falling within the 15-18
month range. There are five determinations made during the course of the ineestrgath

occur in the following order: Commerce’s decision to initiate, the ITC’snpirgdry injury
determination (if negative the entire proceeding is immediately termin&ed)merce’s

preliminary dumping or subsidy determination, Commerce’s final dumping or subsidy
determination and, finally, the ITC’s final injury determination.

The timeline for these determinations is set out below. Notice of each of theeCogrand ITC
determinations is published in the Federal Register. The bases for Consrpeetigiinary
determinations are normally explained in the Federal Register notice. &oenfimal

" Section 771(7) of the Act.
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determinations, however, are normally more lengthy because they also respondrients
submitted by interested parties on the preliminary determination. Thus, althooghetce
publishes a notice of the final determination in the Federal Register, theatiqiefor the
decision and the agency’s response to comments is contained in a “Decision Memorandum”
posted on Import Administration’s website (http://ia.ita.doc.gov). Simjldnly ITC also
publishes a notice of its preliminary and final injury determinations in the Fé&tlegester, but

the detailed explanation of the decisions is contained in published reports which ateoposte
the ITC’s websiteHttp://usitc.goy.
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STAGE WHAT HAPPENS TIMING
Petition Industry files petition simultaneously with
Commerce and the ITC
Initiation Commerce initiates an investigation against| 20 days for

one or a number of countries

Commerce to decide
whether to initiate;
may be extended
another 20 days if
necessary to
determine industry
support

ITC Preliminary
Injury
Determination

The ITC determines whether there is a
“reasonable indication” of material injury; if

Within 45 days of the
filing of the petition
or, if Commerce

the ITC preliminary determination is negativeextended the period g

the investigation is terminated

initiation, 25 days
after receiving notice
of Commerce’s
decision to initiate

Commerce
Preliminary

Determination and

If Commerce makes an affirmative prelimingr{® prelim within 140

determination, Commerce orders Customs t
suspend liquidatidhof entries of the subject

o ays from initiation;
can be extended to
190 days

Provisional merchandise and to collect cash deposits or| CVD fre"m ‘_/;’_itf;_in 65
. . . yS Trom iniaation;
measures bonds for all entries of subject merchandise cﬂjn be extended to
or after the date of publication of the 130 days;
preliminary determination; if Commerce maké® - provisional
a negative preliminary determination, the | Measures may be
: g_ - p . y o imposed for 4 to 6
investigation continues but these provisional months
measures are not imposed CVD - provisional
measures for 4 mont
only
Undertakings Price undertakings (AD), or After an affirmative
preliminary

Quotas or elimination of subsidies (CVD),
may be proposed by exporter to Commerce

determination, up to
30 days prior to the
final determination

Commerce Final
Determination

If Commerce makes an affirmative final
determination, Commerce orders Customs t
continue suspension of liquidation (i.e.,

Final determination
Dwithin 75 days after
prelim; may be

extended to 135 days

suspension of final assessment) and to collgdt AD cases; CVD

cash deposits; if Commerce makes a negati
final determination, the investigation is
terminated, suspension of liquidation is
discontinued and all cash deposits are refun

final may be aligned
V§ith AD final if there
are simultaneous
cases.

ded

8 “Liquidation” refers to the final assessment ofids, i.e., a “liquidated” Customs entry means that

merchandise has entered the United States anth#ial@ity liability has been determined and assks$&hen
liquidation is suspended, the goods enter the distates but Customs does not assess final d@t@zsibe the final
assessment amount has not yet been determined.
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ITC Final Injury If the ITC makes an affirmative final :ch fi“?' ‘f’f‘{ithi”t_lzo
o L . . ays of affirmative
Determination determination of injury, Commerce iSsues af ¢ erce prefim, or

anti-dumping or countervailing duty order; | 45 days of affirmative
cash deposits at the rates established in Cﬁ_mrr]“efce_ f'?ill .
’ - . . . wnichever IS later.
Commerce’s final determination are required ooy merce prefim is
for all entries of subject merchandise on or | negative but final is
after the date of the ITC final determination, ?ff'rmgtlve: 75 dé}ys |
bonds are no longer sufficient. If the ITC | oM ~ommercefina
determination is negative, Commerce orders commerce publishes
Customs to discontinue suspension of A%/‘CVEdOfdeff
.. . . within 7 days o
liquidation and return all cash deposits. notification of ITC
final

Administrative Review Each year, an interested party may request gRequests for
review to determine the amount of duties to S'Q'e”s':gqf'n"g eview
assessed on specific entries during the prevjeust be made during
12 months (18 months for the first review | the anniversary month
period). If no review is requested for a of the order
particular exporter, entries of that exporter’s
merchandise will be assessed at the cash

deposit rate in effect at the time of entry.

Expiry (“Sunset”) The order is revoked unless Commerce and ﬂh\?setttevilfws ?r? 4
. . . .y . automatically initiate
Review ITC determine that dumping or subsidizatior) 5 avs prior to the
and injury are likely to continue or recur; fifth anniversary of
revocation is effective as of the fifth the order

anniversary of the order. All subsequent
entries are liquidated without regard to
AD/CVD duties.

(b) Petition and Initiation

Typically, anti-dumping and anti-subsidy investigations are initiated byiteopdiled by the
domestic industry. Petitions are filed simultaneously with Commerce attiGhbut
Commerce makes the decision whether to initiate an investigation. Commesdeatodhe
authority to self-initiate an investigation, but that authority has rarely sssh u

A petition may be filed by any domestic “interested party”, which is defioéactude: U.S.
manufacturers, producers or wholesalers of a domestic like product; a union or groupen$ work
which is representative of an industry engaged in the manufacture, production, or whiolesa
the United States of a domestic like product; a trade or business associatjority afavhose
members manufacture, produce or wholesale a domestic like product in the Usiiésd &td an
association, a majority of whose members are composed of interestedtpattfal within the
preceding groups.

Potential petitioners may, and normally do, submit draft petitions to Commerewiwrrand
comment before they are formally filed. This “pre-petition counseling” en&ldesnerce to
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make petitioners aware of potential problems, such as the adequacy of supportmatiafor If
Commerce raises significant concerns with a draft petition and those coreenos loe
addressed, it is unlikely that the petition will ever be formally filed. Comenerprohibited
from disclosing the existence of a draft petition.

(c) Petition Requirements

In addition to identifying the petitioner, a petition must contain information reasoaaailable

to the petitioner on: (1) the identity of the industry on behalf of which the petitiofi@rgs

including the names and contact information for all other known members of the inRisthg
degree of industry support for the petition, including the volume and value of U.S. production of
the domestic like product, and the volume and value of the domestic like product produced by
the petitioner and each of the other identified producers; (3) a detailed desariftie subject
imports, including technical characteristics, uses and tariff clagsficg4) the name of the

country (or countries) where the subject imports are produced; and (5) the manaelsligesses

of each person alleged to be dumping or receiving subsidies and the percentage qfdadtal ex

to the United States accounted for by that person in the most recent 12-month period.

The petition must also allege the elements necessary for the imposition ddi@ping or
countervailing duties (i.e., dumping or subsidization and injury) and provide information
reasonably available to the petitioner in support of those allegations, in padicclanentary
evidence on export price and normal value, or the alleged subsidy.

When a petition is filed, it is a public document that immediately becomes part of the
administrative record of the investigation. Although the public has accesstimngeti
Commerce does not publicize their existence.

(d) Standard for Initiation

Although a petition is filed simultaneously with Commerce and the ITC, as noted above
Commerce has sole authority to determine whether the petition is suffwatrant an
investigation. In order to initiate an investigation, Commerce must detetimt the petition
alleges the elements necessary for relief and includes information relgsoralable to the
petitioner supporting the allegations. With the exception of the industry supportidateym
(discussed below), Commerce’s initiation decision is generally based on thaadeqd
accuracy of the information contained in the petition. Commerce may ask the petdrone
additional information or clarification. However, Commerce does not accept comamettte
petition from other interested parties, except for comments pertaining torinsugport.

(e) Industry Support

Commerce must also determine that the petition is supported by the U.S. domestiig,iadus
decision that is subject to strict numerical requirements. The requisiterinsigport exists if:
(1) domestic producers or workers supporting the petition account for at least 25&b of tot
production of the domestic like product, and (2) those supporting domestic producers and
workers account for at least 50% of the production of the domestic like product by thaat pbrt
the industry that expresses either support for, or opposition to, the petition. Nprmally
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Commerce will conduct the industry support analysis on the basis of the like produd define
the petition. It is not uncommon, however, for the like product definition to be heavily disputed
at the ITC for purposes of the injury analysis.

INDUSTRY SUPPORT

If the petition itself does not establish support by producers or workers accdontingre than
50% of total production, Commerce is required to poll the industry or rely on other infammati
to determine if the requisite support exists. Polling situations rarsky, dwowever. Expressior|s
of support or opposition by workers and the position of management are given equal weight. A
a result, if workers and management express opposing views they cancel eaohtathd are
counted as neutral. Moreover, except where the facts demonstrate the existeregparfal

industry, the ITC examines the domestic industry “as a whoée"all producers of the domestjc
like product. The ITC’s investigation is not limited to petitioners.

() Time Limits

Normally, Commerce must decide whether to initiate within 20 days aftetitigedf the
petition. If additional time is necessary to determine whether the reguiditstry support
exists, Commerce may extend the initiation decision for 20 days, with a total ofiDalag
the maximum time within which Commerce may make the initiation decision.sfOoadly, if a
petitioner believes that Commerce has significant problems with a petitigadl{uis the area of
industry support) the petitioner will withdraw the petition before the deadlineotd having the
petition rejected. The petitioner may then revise and resubmit the petitiopetlfian meets
the statutory requirements, Commerce must initiate the investigation. Coenloenot have
the discretion to decline a legally valid petition.

(9) Target of the Investigation

A single petition normally covers a single “class or kind” of merchantdisemay cover imports
of the subject merchandise from multiple countries. Commerce treats multrycpetitions as
requests for separate investigations of imports from each country. Thus, Cemnwnilieratiate
separate proceedings for each country, with a separate case number anstrative record.
Occasionally, respondents claim that the petition covers multiple classesl®oKi
merchandise. If Commerce determines that is the case, it will defingotimatseclasses or kinds
of merchandise and conduct separate investigations of each.

(h) Notice of Initiation
Commerce will publish in the Federal Register a Notice of Initiatiorchvigentifies the

petitioner, the products and countries subject to investigation and an explanation of Cgsmmer
examination of the allegations and information in the petition.

° To define a “class or kind” of merchandise Comrearansiders the following factors: physical cheggstics;
expectations of the ultimate purchaser; ultimag afshe product; and channels of trade in whiehgioduct is
advertised and sold.
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) ITC Preliminary Investigation Phase

Because the ITC is required to make a preliminary injury finding within 25 digydratiation,
the ITC initiates the preliminary phase of its investigation very soonafietition is filed. In
this preliminary phase, the ITC issues questionnaires to domestic producerdikéthpoduct,
U.S. importers and foreign producers. Normally, approximately three weekthaffestition is
filed, the ITC also holds a public conference with the investigation staff (Cssiomers are not
present). At the staff conference, interested parties may preserdndgalctual arguments and
testimony by witnesses. The ITC staff may ask questions, and usuallyaloBarties may also
file post-conference briefs. The staff then prepares a report to the Commigssienting and
analyzing all of the information obtained during the preliminary phase of the oyt

Approximately four days after receiving the report, the Commission holds a pwggtcmin

which the Commissioners may question the staff and then each Commissioner annoworces his
her vote on the preliminary injury determination. The vote of the majority coestitu
determination of the Commission. A tied vote is deemed to be an affirmative ideterm

()  Negligibility

An investigation must be terminated immediately if the Commission findsntipairis of the
subject merchandise are “negligible”. Negligible imports are défasamports accounting for
less than 3 percent of the volume of all such products imported into the United Stateaastthe
recent 12-month period preceding the filing of the petition for which data islaleai If cases
are initiated on multiple countries (on the same day) that individually accouns$ahkmn 3
percent of the total volume of subject imports, but imports from those countriesieeliect
exceed 7 percent of total imports, the imports for those countries are deemed not tigitdeneg

(k) Period of Investigation

In a dumping investigation, Commerce normally examines sales made duringrthe&iu
recently completed fiscal quarters as of the month preceding the month in whictitibe was
filed. In a subsidy investigation, Commerce normally will examine infoonaglating to the
most recently completed fiscal year for the government and the expdftdrs fiscal years
differ, Commerce normally looks at the most recently completed calendar yea

The ITC’s injury investigation generally covers the three years fwifiing of the petition but
that information is normally updated in the final phase of the investigation to inclugerectent
data.

()] Questionnaire

Commerce obtains the bulk of the information considered in an investigation by issuing
guestionnaires and verifying the responses to the questionnaires. Questionnares cont
instructions for completion, including the time period for which data is requested amitlafes
of terms, and the deadline for responding to the questionnaire. Responses to the original
(“standard”) questionnaire are reviewed by the case analysts, and sugiplequnestionnaires
are sent out to clarify the initial response and obtain additional information, asagce
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Normally, at least one round of supplemental questionnaires is necessaryleMuitiplemental
guestionnaires, time permitting, are not uncommon.

(m)  Description of the Standard Dumping Questionnaire

Commerce’s initial anti-dumping questionnaire is highly standardized, but ntaydsed, as
necessary, to meet the specific needs of a particular case. Normallypwestigation, the
guestionnaire is sent out as soon as possible, at least by the time of the ITi@isgneinjury
determination. The questionnaire is divided into five parts:

Section A This section may be sent out in advance of the other sections. The Section A
information is relevant to certain methodological decisions that Commersemake, and the
Section A response may be used to tailor the remainder of the questionnaire, asaapprepri
example, Section A requests information on the volume and value of sales to the Unésd St
and in the home market and, if necessary, third country markets. This informatioassarg
to determine the appropriate market in which to calculate normal value. SeciEmraquests
information on corporate structure and affiliations and sales to affiliatedgpeattich is
necessary, for example, to determine if an export price or constructed gog®italculation is
appropriate. Section A also requests information on the sales and distribution process;
accounting and financial practices; the merchandise sold to the Unitesl &tdtthe
merchandise sold in the home (or third country) market; further manufacturing in ted Uni
States; and exports through intermediate countries.

Section B (Normal Value). The response to this section is comprised of two parts: a computer
tape or disk containing information on all home market sales during the POI, igcprdiotuct

and customer identifiers, dates of sale, quantities, prices and adjustmerts (e.pri level of
trade, indirect expenses, packing costs); and (2) a narrative descriptiah of €3 elements in

the sales listing.

Section C (Export Price)This section requests for sales to the United States the same
information requested in Section B for home market sales. In addition, Sectianr€cplests
information on international movement charges and duty drawacid information to
determine if export price or constructed export price is appropriate.

Section D (Cost of ProductionSection D seeks information on the cost to produce the
merchandise. This section is required if it is likely that normal value will edlas a
constructed value. For example, section D is required if the petitioner makesdyaatlegation
that the respondent is making sales in the home market at prices below the cost obproduct

Section E This section is used, if necessary, to obtain information on further manufacturing in
the United States.

Non-Market Economy Questionnairel cases involving a non-market economy, Commerce
uses a special questionnaire that requests information on the producer’s fagtodkiofion in

Y“Duty drawback” refers to programs under which dugies paid on imported inputs are refunded when t
products produced from those inputs are exported.
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lieu of Section B of the standard questionnaire. In addition, NME exporters who wiskit@rec
a company-specific rate must complete a “separate rates” quegeaionastablish that the
company’s export activities are free of government control.

(n) Time Limits

Normally, respondents are given 21 days from issuance of the questionnaire toe@eaplien

A, and at least 30 days from receipt of the questionnaire for the remainilmgpsedxtensions
may be requested, but must be in writing and filefbrethe deadline expires. Normally,
extensions do not exceed two weeks. Itis common for Commerce to grant onegtivo-we
extension of the 30-day deadline to respond to the initial questionnaire. Subsequerdrextensi
are much less common, as are extensions for responding to supplemental questionnaires

(o) Verification

In an investigation, Commerce bases its preliminary dumping determination on thiéedve
guestionnaire responses. Verification takes place after the prelindigt@mnynination.
Verification of the export price and normal value questionnaires normally takeseeke If
there is also a cost questionnaire response (Section D), verification olfh@tise normally
takes an additional week. In addition, where U.S. sales are made throughate affthe
United States, Commerce will also conduct a sales verification in the Unatied Sthich
normally takes approximately one week. In subsidy cases, information ckf@nrethe
government is also verified.

Normally at least two weeks prior to verification, Commerce sends the respargtantardized
verification outline which sets out the various steps in verification, and the recaords a
supporting information that Commerce will need to examine at verification. Theeout
identifies specific transactions in the sales database that will beedeaifd notifies the
respondent that an additional group of unidentified transactions will also be verified.

The key element of verification is the completeness checks. These are the maamssby
which Commerce tests the thoroughness and accuracy of the information in thenga@sti
response. The most import of these checks is for completeness and accurabstinglod
U.S. and home market sales.

Following verification, Commerce issues a Verification Report. The purpdbke oErification
report is to create a factual record of what was done at verification aresthes,.e., whether

the information in the response was verified, or whether discrepancies were founeépdrhéesr
intended to be purely factual. The report does not contain an analysis of the inforniech ve
or draw any conclusions.

(p)  Written Argument

In an investigation, within 50 days of publication of the preliminary determinationesteel
parties may submit written comments on the preliminary determination (oolymeferred to as
a “case brief”). Within 5 days after the deadline for case briefs, pantg submit rebuttal
briefs, which must be limited to issues raised in case briefs.
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Comments typically address both legal and methodological issues and questichs Ca&e
briefs should contain the party’s comments on all issues the party believes todpaita.din
the final determination, Commerce will only address those comments naigetdase briefs.
Failure to address an issue in the case brief may affect the partiyistabraise that issue in a
subsequent court challenge.

(@) Hearings

Within 30 days after publication of the preliminary determination, any interestdnpay
request a public hearing. The purpose of the hearing, which takes place late ingtigaitive,
is not for parties to raise new issues. Rather, the purpose is to clarifhanaéteon issues
previously raised. Under Commerce’s regulations, parties may makeraratiffe presentation
at the hearing only on issues raised in their case brief, and may make @ prbatntation only
on issues raised in that party’s rebuttal brief.

(9] Disclosure and Access to Information

U.S. law requires that the administrative records of anti-dumping and counbeydaity
proceedings include copies of all information presented to or obtained by Commencgtiaieiri
course of the administrative proceeding, including all government memoranaiaipgrto the
case and a record of aay partemeetings with decision-makers.

Interested parties have extensive access to the administrative reloioidjsafacilitated by a
requirement that written submissions must be provided (“served”) by the sagmiéiity to all
other interested parties. Commerce maintains two “service lists.”

Public Service List All parties that participate in a proceeding are placed on a “public” service
list. Whenever a party makes a submission, the party must provide each person on the public
service list with a copy of the public version of the submission. In the public velisusiaess
proprietary information is redacted.

APO Service List.The other service list is comprised of independent representatives (normally
legal counsel) who have applied for and been granted access to business praioetaayion
under what is known as an Administrative Protective Order (APO). Copies of thessusine
proprietary version of all submissions must be provided by the submitting paitynidividuals

on the APO service list.

The public and APO service lists for each proceeding are available on Impartigtdation’s
website.

Only in very limited circumstances does Commerce decline to releasea agidamation under
APO (.9, to protect certain confidential sources). Thus, normally the representatixees
access to the full administrative record on which Commerce will base itsndeagon.

Normally within five days of issuing a preliminary or final determination, Cencendiscloses
its calculations, including computer printouts, under APO and will, if requested, conduct a
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disclosure conference. The scope of disclosure is normally limited to a faxtsahtation by
Commerce of the calculations. Although Commerce will answer specifiafapiestions, legal
or methodological arguments and comments are not normally addressed duringraisclos

Within five days of disclosure, a party may submit comments on what it believes to be
“ministerial” errors in the calculation. A ministerial error is definedha error in an arithmetic
function, a clerical error resulting from (e.g.) inaccurate copyind,samilar types of
unintentional administrative errors.

Commerce will correct a “significant” ministerial error in a prehary determination. A
significant error is defined as one that makes a difference of at leastehiage points, but not
less than 25 percent of the weighted average margin. Commerce will amend a final
determination to corre@ny ministerial error.

(s) Overview of Duties

The United States has a “retrospective” assessment system. Undegstirat she liability for
antidumping duties attaches at the time of entry, but duties are not actaaigext until later.
At the time of importation, Customs collects security in the form of a cash tdepbsind to
cover the estimated duty liability. Definitive duties are not assessedulaést one year later,
when parties have the opportunity to request an “administrative review” tontlegedhe amount
of the assessment. As noted above, the assessment of the final liability is based on a
methodology incorporating “zeroing”.

(® Provisional Measures

When Commerce issues a preliminary affirmative determination of dumping odigaben, it
orders the imposition of provisional measures. Specifically, Commerce issBustoms to
suspend liquidation.g., final duty assessment) of entries of the subject merchandise on or after
the date of publication of the preliminary determination, and to require the importet & pos
cash deposit or bond in the amount of the estimated anti-dumping or countervailing duges. Aft
publication of the ITC’s final injury determination, the “provisional measuresbg@és over and
bonds in lieu of cash deposits are no longer permitted. A cash deposit in the amount of the
estimated duties is required on all future imports.

(u) Final Phase of ITC Injury Investigation

Following Commerce’s preliminary determination of dumping or subsidization]T @enters
the final stage of its injury investigation. Taking into account the record dedeatiopieg the
preliminary phase and any comments by Commissioners on data collectiontissstaff
prepares questionnaires for U.S. and foreign producers, U.S. importers and U.Sepsitohas
obtain the information necessary for a final determination.

The staff again prepares a report for the Commission presenting andrampalyef the

information obtained during the investigation. Parties also receive the staffasganay file
pre-hearing briefs.
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Soon after Commerce issues a final affirmative determination of dumping afizatisn, the
Commission holds a public hearing. The hearing is considered a forum for faog finiie
Commissioners ask questions and solicit information. Parties express thsiavié\may
submit supplemental information. Persons testify at the hearing under oath.

Following the hearing, the staff prepares a final report to the Commissi@public record is
then closed and parties have an opportunity to comment on information on which they have not
previously had an opportunity to comment.

Shortly after the deadline for final comments, the Commission holds a publiogrefd votes.

(V) Definitive Duties

Within seven days after an affirmative final determination of injury by i Commerce
issues an anti-dumping or countervailing duty order in which it instructs Custompdsé
duties “upon further advice” from Commerce. Thus, although definitive duties areayrder
Commerce’s advice as to the amount of those duties comes later.

Once a year, during the anniversary month of the anti-dumping or countervailingr deity
interested parties may request a review to determine the amount of duties &sbedsa each
entry made during the previous year (“period of revieW”Antidumping duties are calculated
based on sales data during the period of review. The duties are calculatecheaditra-
specific basis and are assessed on an importer-specific basis. Countedediés are
calculated based on the amount of the subsidy benefit received during the penoevof re
Based on the results of the review, Commerce advises Customs regardimguiné¢ @f duties to
be assessed on imports made during the period of review.

If, based on the results of the review, the duties owed are less than the cash depesitess
cash deposits are refunded with interest. If the duties owed exceed the cadk theposi
additional duties, plus interest, are collected.

If no review is requested, soon after the close of the anniversary month Cornanhases
Customs to assess duties on imports during the review period in an amount equal to the cas
deposits paid at the time of importation -- a process referred to as “autassggsment.”

(w)  Undertakings

Commerce has sole authority to negotiate undertakings, commonly referred t&JuBidexv as
“suspension agreements.” Commerce’s longstanding policy is that suspemseEmexgs are a
sparingly used exception to the normal remee@y;, the imposition of duties. The majority of
suspension agreements have been accepted in non-market economy cases.

' The first review period is normally approximatd8 months because it covers imports on or dftedate of the
preliminary determination, up through the monthcpding the anniversary month of the order.
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x) Structure of an Undertaking
Generally, the law provides that a suspension agreement will require:

» the exporters accounting for substantially all (at least 85%) of the intpalgninate
dumped sales by either (a) ceasing exports to the United States, or (bjngpthse
subject merchandise for export to the United States at prices less tteifiacp
constructed normal value;

» the government of the exporting country, or exporters accounting for substaadtiafly
the imports agree to eliminate subsidized imports by either (a) ceapiogseto the
United States, or (b) eliminating or offsetting the subsidy; or

» the government or exporters agree to eliminate the injurious effects of dumped or
subsidized imports (this type of agreement is very rare; it may only deruge
Commerce determines it is “more beneficial” to the domestic industry tdmmgation
of the investigation); or

» the foreign government agrees to restrict the volume of exports to the Unitesl Stat
(countervailing duty and non-market economy cases only).

In addition, Commerce may not accept a suspension agreement unless it detéranitine
agreement is in the public interest and that effective monitoring of the agresnpracticable.

() Types of Duties

Normally Commerce assesses duties oacamalorenbasis™® As explained above, for
antidumping duties, thad valorenmrate is normally calculated on an importer-specific basis, by
dividing the total amount of dumping duties owed on the transactions examined by th& entere
value of the imports during the period of review. For countervailing dutieadtlialorenrate

is normally calculated by dividing the total amount of the subsidy benefit reogivang the

period of review by total value of the relevant sales during the period.

(2) Level of Duties

The United States does not have a lesser duty rule. Commerce is requirgddoyripose
duties in an amount equal to the amount of dumping or subsidization found to exist.

(aa) Duty Absorption

During the second and fourth review periods following publication of an anti-dumping duty
order, Commerce will, upon request, determine whether duties have been absorbed by the
foreign producer or exporter. This situation normally arises when the gooddchire the

United States through an affiliated party or when the exporter is itselftad importer. In such

12|1n exceptional cases, Commerce has calculatedafispduty amount (e.g., x cents per pound).

Evaluation of EC Trade Defence Instruments — Arie&asic Description of US TDI (Final Report, Ded#n2005)



Annex 5, Page 26

cases, Commerce will normally find that duty absorption exists unless thgnfpreiducer or
exporter can demonstrate that the cost of the duties has been passed on to the fiedednaffi
purchaser in the United States.

Commerce notifies the ITC of the results of the duty absorption inquiry for @éolTonsider
in the five-year sunset review. The duty absorption finding does not, however, have einy effe
on Commerce’s calculation of the anti-dumping duties to be assessed.

(bb)  Scope

While an order is in effect, questions may arise whether a specific protisigtitain the scope
of the order. Questions concerning the scope of an order are resolved by Commerce. An
interested party may submit technical information concerning a partpnalduct and request
that Commerce make a scope ruling. If Commerce can decide the issue baseldmoguiage
of the scope and prior determinations by Commerce and the Commission, it will mgikeg a
without conducting a formal inquiry. If the issue is more complex, however, Commélrc
initiate a formal inquiry and solicit information and comment from interestectpart

(cc) Circumvention

An interested party may request that Commerce conduct an inquiry to detelmeithermcertain
imports are circumventing the order. There are three types of circumverguiries: (1)
products that have undergone a “minor alteration” such that they now fall outsidehithisal
description in the scope; (2) products that are comprised of inputs from the subjeat lbatntr
undergo minor assembly in a third country before importation into the United Stade3)
imports into the United States of parts and components that then undergo minor assémebly
United States.

(dd) Revocation

Commerce has two procedures under which an order may be revoked, in whole or in part, other
than through a five-year sunset review (discussed below). First, if the priedpoeter has

been found not to be dumping in three consecutive review periods, Commerce will revoke the
order with respect to that producer/exporter, unless there is substantial eviggmegocation

is likely to lead to a recurrence of dumping. In addition, Commerce has broad authority t
revoke an order, in whole or in part, whenever it determines that there are “changed
circumstances” sufficient to warrant revocation. Normally, this proceduredswisen the

domestic industry no longer has an interest in maintaining all or a part of the trder

substantially all of the industry expresses no further interest, Commiroevoke.

(ee) Sunset

Every five years an anti-dumping or countervailing duty order must be reviewet tomihe
whether dumping or subsidies and material injury are likely to continue or rébarafder is
revoked. If the decision regarding either dumping/subsidies or injury is negag\addr is
revoked. This is known as a “five year sunset review.” As in the original inatstig
Commerce makes the determination with respect to dumping or subsidies and thek&me
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determination with respect to injury. Initiation of the sunset review is atitbnido later than
30 days prior to the fifth anniversary of the order, Commerce must publish a nagiateng the
review. If no interested party responds to the Notice of Initiation, or the respims®t contain
all the required information, Commerce and the ITC will conduct the review undepedited
schedule. Parties may waive participation in the Commerce proceeding, in asech c
Commerce would issue a decision that dumping or subsidies are likely to continue.or recu
Parties would then focus solely on the ITC’s review of injury. The U.S. waiverspyosiwere
found to be inconsistent with the WTO Anti-dumping Agreemehirited States - Sunset
Reviews of Anti-Dumping Measures on Oil Country Tubular Goods from Argentina

() Judicial Review

Any interested party who participated in the anti-dumping or countervailing dutgeuting
(i.e., investigation, review, scope determination, anti-circumvention inquiry) hagltéai
challenge the results of that proceeding in the Court of International {Cée A majority of
cases are challenged in court.

The CIT does not review the determinations of Commerce and thedTGvo Rather, the

court reviews the determination “on the record” and will reverse the dectHidimsse agencies
only if the determination is not supported by substantial evidence or is not otherwise in
accordance with the law. The CIT is required to accord the agency deferenterpreting the
statute and regulations that it administers. On findings of fact, the purpose ofithis ¢o
determine whether the agency’s determination is supported by the evidence, her wieet
court would have reached the same or a different conclusion based on the record evidence.

Despite this deferential standard of review, the CIT frequently overturrgéney’s
determination in at least some respects. In such cases, the court remandsithretdehe
agency for further consideration in light of the court’s opinion.

Once the decision of the CIT is final, the agencies or the parties haveht® ragpeal the
court’s decision to the Court of Appeals for the Federal Circuit (CAFC).

3. SAFEGUARDS
3.1 Substance
(@  Summary of Statute and Regulations

The global U.S. safeguards law is found in Title 1l (Sections 201-204) of the Acadé 1974,

as amended. A global safeguards action under U.S. law is often referreSeasian’'201”

action due to its location in the Trade Act. The U.S. law implements U.S. obligationghander
WTO Agreement on Safeguards and Article XIX of GATT 1994. The regulations of.&e
International Trade Commission (the “ITC”) governing Section 201 investigateonbecfound
at 19 Code of Federal Regulations, Part 206.

Section 201 allows the United States to escape from its obligations under iotehatide
agreements when increased imports of a product are found to be a substantial Gaimesof s
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injury, or threat of serious injury, to the U.S. industry producing a like or directlpetine
product. Safeguard measures are intended to be of limited duration while the dordastry
adjusts to import competition.

Global safeguards do not require the finding of an unfair trade practicenasdase of U.S.
antidumping and countervailing duty laws. Another major difference from the traiér
practice statutes is that safeguard investigations apply to all couhatesxport the subject
merchandise to the U.S., while antidumping and countervailing duty proceedings arg count
specific.

The ITC is responsible for conducting safeguard investigations, althoughethiddht makes the
final determination as to whether relief will be provided and the extent of tiedit rEhe ITC’s
investigation is conducted in two phases: the injury phase and the remedy phase.

(b) Injury Phase Considerations

During the injury phase of an investigation, the ITC considers three basitacrifi) whether
imports of the subject merchandise have increased; (ii) whether U.S. produadikeadr
directly competitive product with the subject merchandise are being sgniouséed, or
threatened with serious injury; and (iii) whether the increased importstheeseibstantial cause
of the serious injury or threat of serious injury to the domestic industry.

(c) Increased Imports

Imports are considered to have increased when the increase is “eitheoacistive to

domestic production.” The U.S. safeguards law does not specify a minimum amountloy whic
imports must have increased, nor the time period during which the increase must baweslocc
Typically, the ITC will examine the import trends over the most recent faaeperiod. The

ITC has considered longer and shorter periods, however, when warranted by thetamcesm

(d) Injury or Threat of Injury to the Domestic Industry

The ITC must find that the domestic industry is seriously injured or threatetiedasious
injury at the time the ITC makes its determination. The injury standard uncierS201 is
considered to be more difficult to meet than the injury standard in the antidumping and
countervailing duty statutes because of its requirements that the injury ¢detlecanjury must
beserious The term “serious injury” is defined as “a significant overall impairmeritan t
position of a domestic industry.” The term “threat of serious injury” is definéskai®us injury
that is clearly imminent.”

In making its determination of serious injury, the ITC must consider all relecanbmic
factors, including, but not limited to:

(i) the significant idling of productive facilities in the domestic industry;

(i) the inability of a significant number of firms to carry out domestadprction
operations at a reasonable level of profit; and
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(iif) significant unemployment or underemployment within the domestic indust

With respect to determining whether a threat of serious injury exists, @s lalso directed to
consider all relevant economic factors, including, but not limited to:

() a decline in sales or market share, a higher and growing inventory (whethe
maintained by domestic producers, importers, wholesalers, or retailers)dantaard
trend in production, profits, wages, productivity, or employment (or increasing
underemployment) in the domestic industry;

(ii) the extent to which firms in the domestic industry are unable to generateatglequ
capital to finance the modernization of their domestic plants and equipment, or age unabl
to maintain existing levels of expenditures for research and development; and

(iif) the extent to which the United States market is the focal point for thesatimeof
exports of the article concerned by reason of restraints on exports of sueh@rtc on
imports of such article into, third country markets.

In examining whether serious injury or threat exists, the ITC should not regare$seaqe or
absence of any of the economic factors that it is required to evaluate @énssiessarily
dispositive.”

(e) Causation

The causation requirement under Section 201 is considered to be more difficult to meet than t
causation requirement in the antidumping and countervailing duty statutes bhacsessed
imports must be a “substantial cause” of injury. As defined in the statute, ‘fstiddstause”
means a “cause which is important and not less than any other cause.” Inniegenhether
increased imports are a substantial cause of serious injury, the ITCciedliby the statute to
“consider the condition of the domestic industry over the course of the relevant busicies’
but the ITC “may not aggregate the causes of declining demand associatadeagéssion or
economic downturn in the United States economy into a single cause of serious ifueaor t
of injury.” The statute also directs the ITC to “examine factors otharithports” that may be a
cause of injury and include the results of its examination in its report. The picalty engages
in a two part analysis, first examining whether the increased imports arnpartant cause of
the serious injury, or threat, and second, if they are, whether other possible cauiseg afe a
more important cause of the serious injury. The ITC is not required to make @ finairan
injury caused by other factors is not attributable to imports.

() Adjustment Plans

Petitioners may submit to the ITC an adjustment plan to explain how the domesticyipthrs
to facilitate positive adjustment to import competition, either at the time thepés filed or
within 120 days of the filing of the petition. The ITC, in determining what actiorctommmend,
and the President, in deciding whether to take action, are directed to considdiuatment
plans submitted.
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(@)  Types of Relief

If the ITC makes an affirmative injury determination, it may recommeniget®tesident any of
the following forms of trade relief, or any combination of these measures:

* Anincrease in or imposition of a tariff

* A moadification or imposition of a quantitative restriction

» A tariff-rate quota system where goods enter at a higher duty once the diltsd is
* Trade adjustment assistance or other appropriate adjustment measures

» Initiation of international negotiations to address the underlying cause of thasadn
imports

* Implementation of any other action authorized under law that is likely to &eilit
positive adjustment to import competition

Where more than one product is under investigation, the ITC’s relief may bewliffer each
product.

(h) Presidential Discretion to Impose Relief

The President makes the final determination as to whether relief will bieledoand the type
and duration of such relief. The President is to take “all appropriate and desaibh within

his power which the President determines will facilitate efforts by the stamedustry to make
a positive adjustment to import competition and provide greater economic and sociasbenefi
than costs.” In deciding what action to take, if any, the President is ditedigke into account
the ITC’s report, industry adjustment plans, factors related to the nati@mareic interest of

the United States, including consumer interests, and other statutory fadterBrebident must
report to Congress the relief he is granting. If he takes action that diferéhe ITC or decides
not to grant any relief, Congress is authorized to pass a joint resolution within 90 dagst

the President to take the action recommended by the ITC.

0] Limits on Relief Granted

Initially, the President may grant relief for a period of up to four years asndty be extended
one or more times. The overall period of relief may not exceed eight yearvenowetariff
may not be increased to a level that is more than 50 pexdesatioremabove the rate existing
before relief was granted. Any quantitative restriction imposed riiagt entry of at least that
guantity or value of imports entered during the most recent three yeassréaesentative of
imports of such item, unless the President determines that a different quantityeds\a@early
justified in order to prevent or remedy serious injury. If action is taken for inaneoine year in
the form of a tariff, tariff-rate quota or quantitative restriction, it mugthmesed down at regular
intervals.
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()] Exclusion of Certain Countries

As noted above, safeguard actions apply to all countries that export the suljeottie United
States. However, the North American Free Trade Agreement (“NAHIrAits the relief that
may be imposed on imports from Canada and Mexico. The President must exclude noports f
Canada or Mexico from relief if he determines that imports from such countoyotries do
not account for a substantial share of total imports or do not contribute importantlyrttize
or threat of injury found by the ITC. These countries may be included at a lpiértda
determined that a surge of imports from a NAFTA country or countries is underrttieing
effectiveness of the action taken. Certain other FTAs concluded with the U.S$lepimvihe
exclusion from safeguard measures of imports from the FTA partner,airceanditions are
met. The President may also exclude imports from certain WTO developing cetnatme
safeguard measures.

(k) Exclusion of Certain Products

The President has the authority to exclude specific products from a safegonedy.rel ypically,

a notice is published in tHeederal Registerequesting the submission of exclusion requests and
outlining the procedures and timeline for such exclusion requests. The Presidenthaake
decision whether to exclude specific products and notices of such exclusions aiegolublithe
Federal Register

3.2  Procedures
(@  Overview of Procedures

When the ITC commences a safeguard investigation, it must publish a noticé&adérel
Registerto alert the public to the investigation. The overall investigation must be completed
within 180 days from the receipt of the petition or request. Typically, the ITC has 120188y
days in more complicated cases) to complete the injury phase and, assumingathere is
affirmative injury determination, 60 days to complete the remedy phase. My pacteed vote of
the ITC in a trade remedy investigation is considered as an affirntigigemination. In a
safeguard investigation, a tied vote of the ITC on the injury determination may legecedsan
affirmative determination by the Preside@nly those members of the ITC who agreed to the
affirmative injury determination may vote on the remedy recommendatidres | TC forwards

its findings and any remedy recommendations in a report to the President.

The President has complete discretion to decide whether relief will bedyeanttehe type and
duration of such relief, subject only to statutory time deadlines. Within 60 days iwfrrgthe
ITC’s report, the President must decide whether to provide relief to the U.Srynaludtthe
type of relief to provide. The President may request additional informationtief € within
15 days of receiving its report. The ITC then has 30 days to provide such information.

(b) Petition and Initiation

An entity that is representative of a domestic industry (including a assteciation, firm,
certified or recognized union, or group of workers) may file a petition withfteequesting an
investigation under Section 201. The law also authorizes the President, U.S. Trade
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Representative (“the USTR”), the Senate Committee on Finance and the Housatt€e on

Ways and Means to make such a request. While it is unusual for the request not to come from
sources within the industry concerned, it is not unprecedented. For example, the USTR
requested a recent safeguard action against steel imports. Prior to thanines#ation had

not requested the initiation of a safeguard action since 1985. In addition, the ITGitrats an
investigation on its own initiative. The ITC is required to promptly make eadiopetequest

or ITC motion available for public inspection (with the exception of business confidentia
information).

(© Petition Requirements and Initiation

Petitions must describe the imported product, provide detailed information supportitajrtine

that increased imports are causing serious injury, and set forth the reagadgted. The

petition is also required to include data, covering at least the most receygdinge on volumes

of imports, domestic sales and production, productivity, employment, capacitytiatilinhthe
domestic industry and overall financial performance. The petition musnalsde a

description of the steps being taken, or planned to be taken, by firms and workers in ting indus
to make a positive adjustment to import competition. If the petition is propedythie ITC

will promptly institute an investigation (subject to the limitations on subs¢gueestigations

for the same product, discussed below).

(d)  Questionnaires

Once the ITC initiates an investigation, it sends out formal questionnairesrioemseof the
domestic industry, importers, foreign producers and U.S. purchasers of the subjbeintise.
The ITC uses the data reported in the responses to the questionnaires, along with other
information gathered by ITC staff, to produce a staff report that is releasieel parties in a
confidential form and released to the public in a non-confidential form (with bugiregssetary
information redacted from the report).

(e) Hearings

The ITC is required to hold a public hearing during the injury phase of the investigatd if it
makes an affirmative injury determination, it must hold a second hearing durirepibdy
phase. All interested parties, including consumers, may appeatr, testify, saak gnadence.

() Disclosure and Access to Information

The ITC releases confidential business information submitted to it under adatives
protective order (“APQO”) to authorized representatives of intereste@p#ntit are parties to the
proceeding. As with antidumping and countervailing duty proceedings, only in vesdimit
circumstances will the ITC decline to release certain information under ARrties to the
investigation must serve all information subject to APO on all other partielsata applied for
and been granted access to APO materials.
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The ITC’s final report to the President is made available to the public (withxt®gption of
information which the ITC determines to be confidential) and a summary of the ireport
published in thé&-ederal Register

(9) Interagency Process Regarding Presidential Action

After the ITC makes its recommendations to the President, an interagenpy chaired by the
Office of the USTR, conducts an information-gathering process to examofeladl relevant
issues involving whether to take action. Interested parties typically raagerwritten
submissions, present hearing testimony and provide other input.

(h)  Appellate Review

ITC decisions are appealable to U.S. courts on procedural grounds only. WTO members may
seek review of any U.S. action under the WTO Dispute Settlement Understandirzgla @ad
Mexico may seek review of a U.S. safeguard action under NAFTA.

) Limits on Subsequent Investigations

As a general rule, the ITC may not initiate a new investigation coverirgathe subject matter
within one year of completing a prior investigation, unless good cause is found 1o exist
Moreover, an item that has been the subject of prior relief under Section 201 may rot be th
subject of a new action unless a period of time equal to the period of prior reledhpssd

since termination of that relief. This rule does not apply to relief in dffied80 days or less,
however.
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