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1. TRENDS IN USE OF TDI
The survey was used to gather respondent's viewgnds in use of TDI.

Annex 7, 1.1 shows that the number of anti-dumpmgpstigations fluctuate from year to
year. The following reasons were raised by sumasticipants for fluctuations imanti-
dumping (AD) activity:

* business cycle (affects some industries more thzers)
e general economic recession
» trends in distortions in overseas markets

The level of EC anti-dumping activity does appeahave been somewhat lower in the past
five years. Two reasons were suggested for this:

» The Commission is being very careful in order toid\weing challenged in the WTO.

« TDI use is informed by the impact of other coursri€DI actions against EC exports.
The EC needs to set the rest of the world an exaimplworking to high standards
and it is arguable that the standards have beegasitng in the EC.

However, some survey respondents made the poifit ttha large extent, use of TDI is
driven by demand and need. Thus, it is possitdé d@hti-dumping activity may increase to
higher levels in the future depending on circumstan

The following reasons were given for the relativiely level ofanti-subsidy (AS) activity:

« difficulty in making anti-subsidy complaints due tproblems with getting
data/information on subsidies in third markets.

» generally low margins mean that countervailing itaobsidy) duties are low and not
worth the trouble of making the complaint and gdimgpugh the investigation.

» politically sensitive within companies e.g. wheteey themselves are receiving
subsidies.

» politically sensitive because 'accusation' is magainst a government rather than a
competitor as in AD.

Reasons for the very low level shfeguardsactivity were given as follows:

* perception that politically it is not possible tseuthis instrument

This section is based on the statements and \éeyessed by survey respondents. All views espoks
are summarised in this section, in order to catadagll points raised by respondents. Howevergetieno
comment or evaluation on such points in this sactibhis can be found in section 2.
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* perception that safeguard measures are taken atjairisgrade
* too blunt and too disruptive to normal competition

2. ANTI-DUMPING/ANTI-SUBSIDY

2.1  Procedure

(&)  Threshold for accepting complaints

Many comments were made on the threshold for getiincomplaint accepted by the
European Commission ("Commission").

Most survey participants agreed that the threskohigh and that it has increased in recent
years.

At the same time, most survey participants (ineclgdcomplainants) felt that the current
threshold is at about the right level. In thisarel the following issues were stressed:

* The EC should be setting an example to other ubatshigh standards should be
adopted when using TDI.

« A high threshold for accepting complaints ensurégOAonsistency.

« Complainants generally feel that they want thesesato be strong. According to
survey participants making this point, a high caant threshold ensures strong cases
and, once initiated, there is a reasonable prosgeneasures. People contrasted this
with the US where there is uncertainty until thel eiaie to the relatively high number
of cases with negative final injury determinatidaysthe ITC.

Some EC industries did complain that the initiatioreshold was too high. They pointed out
that the level required to get an investigatiotiated is higher than the 'sufficient evidence'
level in article 5.9 of the basic AD regulation.

Those who complained that it was too high pointetitbat it is the highest in the world and
that, given this, no-one would challenge the EGhia WTO if standards were dropped a
litle. The feeling was that it is too much of hallenge to get complaints accepted,
particularly for those without experience. In thisgard, it was claimed that potential
complainants are put off. Too much work at preestigation stage, it was asserted, is off-
putting and reduces the incentive to go aheadeas 1B no guarantee that the hard work will
be rewarded.

At the same time, some other survey respondentge(rliberal Member States, and
importers/consumer associations) complained tleathteshold is too low.

(b) Type of evidence required on prices

On the level of evidence required, it was claimbdt tthe Commission always requires
invoices as evidence of prices and that this issaswnable. Where there are general
difficulties, the Commission should be acceptabladcepting salesmen's reports.
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(c) Length of complaint process

Most EC industries complained that it takes aroBneohonths from noticing a problem to
getting case initiated. Others suggested thainttake as long as 9-10 months.

It was pointed out that, given that provisionaligsitake 9 months from the date of initiation,
and definitive duties take 15 months, industry bame up to wait up to two years between
noticing a problem and obtaining relief.

(d) Changing requirements for complainants

A number of survey respondents that had been iedola submitting previous complaints
survey made the point that the Commission oftemgés its requirements on complaints
which can be frustrating. However, it was alsocsaied by that this is often related to WTO
or court cases.

(e) Comparison with state aid complaints

The complaints procedure for AD/AS cases was coetpaith state aid complaints. It was
claimed that the latter takes between half a dal three days to prepare and to be taken
seriously by the Commission.

() Burden on industry wishing to submit a complaint

Many survey respondents made the point that comiglaire very burdensome for industry,
particularly SMEs. However, the same people daad mmost companies can cope with it. It
was conceded by many that questions raised by dmen@ssion about the complaint, whilst
sometimes inconvenient, are often valid.

A particular problem was highlighted in respectrafustries producing products with many
types, models or grades e.qg. clothing. This sicaiitly complicates the collection of data for
complainants. It was acknowledged that the Comioniamakes efforts to work with industry
in order to find workable solutions but that trionly a case by case basis.

()  Sensitivity of confidential information and compits

It was claimed that the need to provide confidérarad sensitive information is off-putting
for some business people and, on these groundg, dbewish to get involved with
complaints.

(h) Difficulties in getting necessary information farraplaint

Difficulties were noted by some respondents withard to collecting evidence on normal
value and, particularly, subsidies.

It was claimed that this is a particular problemn 8MEs that don't have subsidiaries in
overseas markets.

Some participants had tried using EC delegatios&dban the respective countries but they
had not seemed willing or able to help.
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Some survey respondents made the point that thentxsion should devote resources
towards finding out about subsidies in other cdastrather than leaving it up to EC industry.

0] Transparency on vetting of complaints

The point was made that the Commission is not pramet on the vetting of complaints. It
was claimed that there should be more transparancygive interested parties an
understanding of how many complaints are accepteejected.

() Representativeness of complaint

Some survey respondents thought that the minimuft Pfoduction threshold could be
higher.

(k) Non-discrimination in complaint

Some concerns were raised about countries "unreadgéseing included in complaints.
Some complainants had experienced disagreemertistiveit Commission where companies
had reasons not to include a particular country.

However, there was general agreement on the gamahtcomplainants should not be allowed
to arbitrarily choose countries. A number of syrvespondents felt that a high standard with
regard to non-discrimination at the complaint stsggood.

The point was made by some that other countrie® lthone this in their anti-dumping
complaints against the EC or its Member StatesvaH felt that it is important for the EC to
set a good example on this point.

)] Identification of users/importers at the startha# tnvestigation

A point was raised that complaints do not alwaysueately identify major users and
importers of the product concerned. In this regdrdvas claimed that the Commission
should do more of its own research on the sectajuistion to ensure that key users and
importers are contacted at the start of the cas@e original letter and distribution of
guestionnaires, it was claimed, should be targetect accurately.

(m) Transparency of investigation process

In general, participants felt that transparency ws#§cient for interested parties to represent
and defend their interests.

With regard to access to information, most paréinig felt overall that they have sufficient
information. This includes survey respondents ssdiverse range of opinions with regard
to TDI i.e. it included both those who have argtmdand against measures.

However, some concerns were raised about transparen

* It was claimed that the Commission sometimes mastan unnecessary degree of
confidentiality on internal matters. Examples edidy survey respondents included
issues such as a) who are the members of the aghdsmmittee b) the agenda of
advisory committee meetings c) how the Advisory @Guttee votes d) names and
contact details of handlers in a particular case.
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* Information on when cases are being presented éoGbmmittee is crucial for
interested parties given the importance of lobbying

* A point raised on duty calculations is that thexend way for complainants to check
what the Commission does. There are cases whenpidg margins are lower than
the complainants expected based on their knowledfyehe market. Some
complainants said that they would like to be ablsde the full dumping and injury
margin calculations. At the same time, there laidoe significant concern amongst
complainants if transparency was raised for experteOn balance, therefore, the
need to respect the confidentiality of informatfoom both sides was acknowledged.

(n)  Access to non-confidential files by interested ipart

The majority of survey respondents praised the Cmsion for the fact that access to non-
confidential files is always readily available. dddition, most people commented on the fact
that the files are always well organised.

However, concerns were raised by survey responddiast the content of non-confidential

submissions. Interestingly, this concern was dhisethe context of the non-confidential

responses of both complainants and exporters. Sdrserved that this varies from case to
case and questioned whether there are internaglinag.

(0) Member States access to information

Several concerns were raised by Member States algoats to information (it can be noted
that these comments were made by a number of MeBtades and not only those that
traditionally tend to be against AD in principle):

« One member state claimed that the working docurfientthe document received by
Member States outlining the Commission's findingd proposed conclusions) is not
detailed enough to take a view about whether thar@ission is right or not.

* Another Member State said that, due to the fadt tiva report is a summary, it is
impossible check Commission's findings.

* Another one said that the reports are not alwayicently specific and it is not
clear how the Commission reached all conclusions.

All Member States acknowledged the fact that they consult all of the Commission's files
at any stage during an investigation. Howeveresponse to the question about how often
Member States had used the facility to consultcaefidential files of the Commission, it
was discovered that only two Member States had doneEven for those Member States,
they had only done so in one case each.

Even though all information is available to the Mmmn States in the confidential files, this
tends to be very rarely used because Member Ssateshey do not have the time or
resources. Thus, they rely on the working docurasenheir principal briefing on the case.

(p) Information made available on the website and thincgeminars
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The TDI section of the DG Trade website receivedral positive reviews but suggestions
for improvement.

Many survey respondents praised the website fovigiray comprehensive and up to date
information. Others commented that they foundaitdhto find what they wanted and many
people did not seem to be aware of everythingwlaatavailable on the site.

Two specific comments were made about the website:

* The case-specific timetables provided on the websiere particularly praised by
those people that had seen them.

* The point was made that the initiation of casedcctve made more obvious on the
website.

Several survey respondents praised Commission tefftr give information through
seminars.

() Protection of Confidential Information
The Commission was universally praised for its éafeandling confidential information.
(9] Hearings & submissions

All survey respondents felt that there is suffitiempportunity to participate in the
investigation in terms of oral hearings and writsetbmissions.

There was universal agreement that the Commissoralways available for hearings,
meetings and telephone conversations.

A point was made that the Commission does not aveagwer points raised in submissions.

One person also raised the question of whethemdrneofficer could be present at AD or
AS Hearings. In competition hearings, it was ckadinthere is always a hearing officer.

(s) Questionnaires
There was a general complaint about the complefituestionnaires, particularly for SMEs.

However, overall, survey respondents found questizas to be complex and heavy but, at
the same time, reasonable and logical.

Several EC industry participants with experiencetbkr AD regimes made the point that EC
guestionnaires are reasonable compared to others.

For industries with many product models or typeg. elothing, the transaction by
transaction listing is a very big job. PCNs arenpbcated and can vary between cases.

One such problem stems from the fact that each aognas its own system and it is
difficult to change to be in line with questionrearequirements.
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Whilst it was understood that PCNs are necessarthéosystematic organisation of data and
allowing comparison with exports, a concern wasewdithat decisions on the PCN are often
taken by case handlers who have no experiencalusiry and do not know the intricacies of
product.

One person stated that case handlers have too disaietion in deciding how a product is to
be classified e.g. in deciding subdivisions, thoiigtas observed that this does vary between
cases.

A number of survey respondents praised the Comamidsir its efforts on simplification of
the questionnaire for SME complainants.

Further, it was noted that it is good from the ctamants' perspective when the Commission
uses sampling for injury. However, heavy questiores are still required to be completed
by the members of the sample.

® Deadlines for completing questionnaires

Several survey respondents made the complaintdéreadlines are not always respected by
users.

At the same time, the point made by others thatsuaed importers are not directly in
involved in the case and therefore the incentivetliem to participate is lower. The more
that complainants and exporters play an activeirotbe case, the more chance they have of
influencing the case in their direction. Howeveryas highlighted that there is not the same
incentive for users and importers and it often drdgomes real to them after actual measures
are adopted at the provisional stage.

(u) Treatment of non-cooperators

One Member State stated that the rules on treatrkmton-cooperating exporters are
draconian.

(v) Consultation with Member States

Several Member States raised concerns about the tshe in which they have to analyse
and take a decision on cases. It was claimedlthalys is not enough to do everything that
has to be done e.g. receive the working documeralyse it, consult (both internally and
externally), and get ministerial sign off.

The problem was raised that MS know nothing ablbetdase between seeing the complaint
prior to initiation and just before the adoptionpobvisional measures.

(w)  Provisional Measures

Respondents from EC Industry highlighted the difies arising from the need to wait nine
months from initiation before provisional measuage adopted. Many survey respondents
from EC industry requested that provisional dutiesadopted more quickly.

Given the comments made about the length of timgeiba complaint accepted by the
Commission, a further nine months before any rediebtained is, it is claimed, far too long.
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Injury is allowed to continue completely uncheckeda minimum of a year from the date
that EC industry first starts suffering a problend dometimes as long as a year and a half.

Further, it is claimed, there is too much oppotyrior surges of imports prior to the
adoption of measures.

It was noted that provisional measures are nolyreabvisional at all. Rather, they are draft
definitive measures. In this regard, one survepardent made the point that nine months is
too long to wait for provisional measures given ltheel of detail in the preparatory stage.

At the same time, several survey respondents fr@mnBustry said that, whilst they would

support more rapid provisional measures, they wdaelcconcerned if provisional measures
were adopted only to be later removed (the impboabeing that it would be better to have
no duties than weak provisional measures which evbeallater removed).

Further, a number of survey respondents pointedthatt like exporters, EC complainants
often request extensions due to difficulties in ptating questionnaires within the given
deadline. The Commission adopts a flexible apgrdacsuch requests from all interested
parties. If shortening the nine month timetableveen initiation and adoption of provisional
measures meant that the Commission would haveftwoentime limits more strictly, there

would in fact be less support for introducing qeickrovisional measures.

Others raised the point that, while nine months rhaythe norm, more rapid provisional
duties could be used in specific circumstancesr example, where parallel investigations
are occurring in other major markets, such as t8e tthde diversion could occur. Thus, it
was suggested, provisional duties could be adogaeiier in exceptional circumstances (see
appendix 1 of annex 6 for an example of parallekgtigations and the scope for trade
diversion).

(x) Level of measures

Most survey respondents found that the level of #DAS measures are acceptable and
reasonable. On the whole, EC complainants feelsiiifficient protection is provided against
injuriously price imports.

Implicit in this is that most survey respondentgaveslatively positive about the mandatory
lesser duty rule applied by the EC (which has theact of lowering anti-dumping measures
below the dumping margin in about 50% of cases).

However, most EC industry survey respondents ragssedncern with the lesser duty rule.
These concerns were not about the lesser dutyarlse but rather that it is unfair that other
major markets, such as the US, do not have it.s Tieans that when there are parallel
investigations and duties applied to the same miodam, say China, in the EC and US, the
US tends to have higher measures which encoureggs diversion towards the EC.

(y) Retroactivity

Several survey respondents asked why duties areatfiected retroactively more often. In
cases such as the one raised in section Annexpéndjx 1 (TCCA), where there is a serious
risk of trade diversion, this could be one solutiolt could also be helpful in preventing
surges in imports just before provisional dutiesadopted.
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A number of people questioned the reason why,dfehare good reasons to conclude that
guicker provisional measures are not practical, Goeenmission does not make any use of
retroactivity provisions? If a provision is thetkey asked, why has the Commission decided
not to use it given that it could help to remedpiious situations at an earlier date within
existing EC law and WTO rules?

(2) Non-discrimination

There were mixed views on the need to be non-dmsgatory in the adoption of measures.
Some believe that if, say, for political reasongnber States would like one country to be
excluded from measures in a multi-country investigg there should be nothing stopping
measures being imposed or maintained against othertries. Others are of the view that
this may not be WTO consistent and that the EC Ishoot send out the signal that there is
any arbitrariness in the way that it implementgérdefence measures.

(aa) Definitive Measures & Overall Length of Investigati

The overall length of investigation was raised agrablem by complainants. If the
complaint takes six months to prepare (which in yneases happens), it is fifteen months
before provisional measures are taken.

The point was also made that a complaint cannanade until injury has occurred for at
least a year and perhaps even longer and therigfoimy can be suffered for several years
before protection is obtained..

Typical timeline for AD investigation

Injurious pricing
commences Commission initiates Definitive

investigation measures
| 6 months | 6 months | | 6 months |

| | | 9 months | |
Data exists to Provisional
indicated injury measures

Typical time between problem starting and protectia for EC industry
= 2 years and 3 months

Two further points were made by survey respondemt$e duration of investigations:

* Where provisional measures have not been adoptbathi{vwoccasionally happens),
definitive measures should be adopted much earlier.

» There is no reason for an AS investigation to haweirteen month deadline while an
AD investigation has a fifteen month deadline. Manrvey respondents suggested
that they should be aligned at 13 months.

(bb)  Interim Reviews

No views were expressed on EC interim reviews.
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However, some participants in the US interviewstasted the low number of interim
reviews with the high number of US administratiegiews.

(cc) Expiry reviews
Several concerns were raised about expiry reviews:

* Some EC industries complained that the Commis=guires proof of things which
cannot be proven. They claimed that the preparatia request for an expiry review
IS worse than, or at least as bad as, an origioaiptaint. It is felt that the
Commission expects those requesting an expiry wetdeprove what will happen in
the future which, of course, is impossible.

* Some EC industry survey respondents complainedbofilain bias against extending
measures beyond five years. They claimed thae tisean underlying view that five
years protection is enough. They stressed thapnme situations, protection is just as
necessary after five years as it was at the beggnoii the investigation.

* A point was raised about a particular type of gicmawhere anti-dumping duties do
their job by shutting irresponsible exporters otitttee market while still allowing
responsible exporting companies to continue tradimligwing the imposition of an
anti-dumping duty. In a combined expiry/interinvieav, a problem can occur if the
responsible companies are found to have zero anidenis margins. In a case he
had experienced, he had been certain that lesemeibe companies would start
trading again following the expiry of measures. wdger, he claimed, this could not
be used as the basis to continue the measures.

Survey respondents generally were positive thaeadithe now exists for expiry reviews.
However, some felt that, while fifteen months idtéethan the previous situation of no
deadline, it could be shorter.

2.2 Substance
(@) Overall views on dumping calculation

Few strong views were expressed on the dumpingfsulssiculations. Some commented
that the Commission does a good job on calculdgtiegdumping margin. Others commented
that the Commission is generally trusted to gettideulation right.

(b) Non-market economy methodology

Whilst there seems to be general approval of thes BGn-market economy methodology,
some Member States questioned the analogue caisbieetimes used (particular reference
was made to the US).

(c) Market economy treatment

With regard to market economy treatment for coestivith an economy in transition, some
EC industry survey respondents raised questionsitatmme of the companies that have
received MET. The question was raised in the cartEwhether young, inexperienced case
handlers (who sometimes play a key role in condgdtie analysis particularly at the on-site
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verification) are really able to apply five criteri Concerns were raised that it may be easy
for applicants to cheat in the face of such inelgmeed officials.

However, one complainant pointed out that they pradided the Commission with updated
information about a successful MET applicant dutimg investigation and it was taken into
account.

Several survey respondents from EC industry mael@diint that once a positive decision on
MET has been made, there is no real opportunighdlenge it. They questioned how the
Commission's conclusions can be disproved. Algothe time the decision comes, it was
claimed, it is too late to challenge it. MET hag mpact when granted and therefore this
determination is very important.

Some EC industry survey respondents underlinedntpertance of appropriate adjustments
when MET is granted (whether on a country basiswiéh Russia) or for individual
companies (as with economies in transition suoBhdea). Complaints are satisfied with the
MET approach overall but not if it provides the exprs concerned with an unfair advantage
(i.e. lower margin due to subsidised inputs anccthressequent impact on normal value).

(d) Calculation of SGA and profit in constructed normalue calculations

With regard to SGA and profit calculations, consemere raised that, following the bed
linen WTO ruling, SGA and profit can no longer lesed on one 'other' company when data
from the company concerned cannot be used. Itolaased that, if the Commission uses
other methods allowed (i.e. 2.6 (b) and (c)), trereeproblems with transparency.

(e)  Auditing of costs for normal value purposes

Other concerns were raised about case handlelisy abiaudit accurately costs of exporters

(given the crucial importance of costs in determgnnormal value). Complainants can give

guidelines on likely cost structure and items teadh However, it was questioned whether
case handlers are able to judge costs correctlptpl@inants can never be sure that cost
structures have been properly audited.

() Taking into account the cause of dumping?

Several participants raised the point that it makedference whether the cause of dumping
is a high domestic price or a low export pricelink here was made to enforcement of WTO
rules (in opening markets with high levels of pobitee trade barriers) and ambition in the
DDA negotiations. If dumping is due to a closedrked the cause of the closed market
should be attacked (as a complement to anti-dumpieasure).

(9) Subsidy calculation
Survey respondents had very little comment on tibsigly calculation.

One of the survey respondents in the US claimetl the Commission is not applying
specificity test consistently. It was claimed that there ardgds to be one small group that
is de facto excluded from the subsidy and the Casiom concludes that there is specificity.

Several EC industry survey respondents raised tlestmpn of using AS measures against
non-market economies or economies in transitione.g. China). However, it was
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acknowledged that getting information and findirepbhmarks to calculate subsidy margins
is problematic. Nevertheless, it was questionedtidr this should be a barrier to using the
AS instrument.

(h) Injury & Causal Link
No strong points were raised on injury and causél |

Most survey respondents said that the Commissamadysis is done in a professional way
and injury & causality are not a controversial topi

A small number of points were made:

* It was claimed that the definition of domestic istty should not exclude related
producers. This is part of EC industry and shawt be excluded from the overall
picture.

* With regard to like product, several participantairned that Commission gives
insufficient attention to quality and uses whichndae critical when considering
causality.

« One survey respondent made the point that, givenirtktitutional structure within
which TDI operates, once a complaint has been &edethe Commission is likely to
find injury and to defend its decision to initiate.

0] Injury margin

On the calculation of the injury margin in the caxitof the lesser duty rule, EC industry
survey respondents claimed that the profit margedus often not sufficient.

Also, a problem was highlighted in cases whereetlse high and low value products yet
average EC industry costs are used for the injuagygin calculation. It was claimed that the
non-injurious price is not sufficiently high fordti value products. This penalizes high cost
products within a range of products of the comp@atn The impact of duties is limited for
such products and thus injury is not removed.

A problem was raised with regard to the confiddityi@f calculation. It was pointed out that
the Commission calculates the injury margin "in lack box". Unlike the dumping
calculation, where the whole calculation is revdatethe relevant interested parties (i.e. each
exporter being investigated sees the whole calonldbr their own dumping margin), only
the Commission sees the whole injury margin cataia

() A general comment on Community interest

Of all the substantive elements, Community interesals the subject on which survey
respondents made comments. It has to be firsgresed that how Community interest is
viewed by any particular survey respondent depemustheir general attitude to anti-
dumping. There are many different views on dumpianging from total support to the
view that it should be abolished.

Survey respondents were reminded that the evatuatiady is not performing a full review
of substantive concepts such as Community intéeest section 1 for more information on
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the scope of this evaluation). Rather, it is logkat the operation and efficiency of TDI and
it was in this context that the following points Gommunity interest were made.

In general, users felt that the process of the Conity interest aspects of the investigation
works well. Interested parties from all sides cdtesliin the survey felt that they have
sufficient information and opportunity to make thpoints to the Commission at hearings
and in writing.

To the extent that there is a concern from intecegtarties that often oppose measures (e.g.
users, importers, consumers etc.), it is aboutiriqgact of their submissions on the final
conclusions and an apparent 'bias' towards alwayding that measures are in the
Community interest.

(k) Interpretation of a lack of response from usergarters and consumers

Some Member States and various organisations egreg importers and consumers felt
that the Community interest analysis is too biasefdvour of concluding that measures are
not in the Community interest due to the intergieta of 'non-cooperation' from users,
importers or consumers. The point was made tleatCbmmission treats lack of response
from interested parties that might oppose the nreassian indication that there is no issue.

An example was given from the provisional regulaiimncerning trout from Norway

No user or consumer associations made themselwwgnkwithin the time limit set in
the notice of initiation. The Commission servicdgerefore also contacted the
associations of users and consumers known fromettent salmon investigations and
invited them to submit information regarding thegoimg proceeding. However, no
replies were received either from individual uséngjr representative associations or
from consumer associations. Given the non-coomerati these parties, it can be
provisionally concluded that the imposition of aayti-dumping measure would not
unduly affect their situation.

Other survey respondents felt that if users havmt@nest, they will respond. Therefore, no
responses from users means that there is no batsi® proceed with measures where the
other conditions are met.

)] Community interest in an enlarged EC

It was noted that the user interest is growingrirealarged EC. A concern was raised that,
with 25 or more Member States, the balance maylteeed in that complaining industries
may be concentrated in a small number of MembeteStavhile users may be dispersed
throughout all Member States. In this contextyats noted that lobbying is becoming more
intense and making cases more difficult from thesjpective of complaints.

(m) Representation of consumers in AD or AS proceedings

A particular problem was raised in the context Bi proceedings on consumer products.

2 Commission Regulation 1628/2003 (Official Journ282 18 September 2003).
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Unlike users or importers, who often have a striingncial incentive to cooperate and put
forward their points to the Commission, individuansumers typically are not aware of
possible AD or AS measures on products.

Thus, for consumers, the Commission relies on tipaiti of a small number of consumer
organisations in the EC. One problem that wasedais that, even in these dedicated
consumer organisations, there is actually only rg genall number of people across Europe
who have the expertise to participate in cases.

Further, consumers organisations tend to be moalgistlimited resources. The problem
raised is that the time required to get involve@mAD or AS investigation is great and the
chance of success (in terms of really influencing outcome) is perceived as being low.
Thus, while consumer organisations do get involiedsome cases involving consumer
products, their role in some cases is more limibach in others.

The point was made that the Commission could cf@asmore for information provided by
consumers. At the same time, with current limitedources, a concern was raised that
consumer organisations could not participate fuHy every investigation even if the
Commission offered it.

(n) Concerns raised by complainants about Communigyest

A number of points were raised by EC industry camants with regard to Community
interest:

e Some EC industry survey respondents pointed out ubars questionnaires often
contain very little information. It was claimedatithis means the Commission ends
up drawing conclusions from poor and unsubstamtiatfrmation.

* One survey respondent from EC industry pointed that Commission uses new
concepts in Community interest to justify a patéecdinding. For example, in a case
involving ferro silicon, it was claimed, the Comsisn applied a new concept of
cumulative cost burden for users which was only erged in the context of one case.

* One industry survey respondent objected to the Gssiom concluding that industry
is no longer viable. They asked whether the Comimims can really make this
assessment in the context of a TDI investigatidn.one case, it was claimed, an
industry went out of business and now industry nsthe hands of exporters
(magnesium).

(o)  Analysis of market situation prior to measures

One survey respondent from a consumer organisatised the point that previous market

situation is never considered in the Community redge analysis. It was claimed that

academic research has shown that most anti-dungpisgs are brought by industries already
concentrated at an EC level and that this shouldeest be considered in anti-dumping case.
When considering injury, for example, it was suggedhat the Commission should look at
whether there was competition in the first plac&? monopolist may have been earning

excessive profits and AD duties merely provide amseto restore them. The Commission
should take this into account.

Evaluation of EC Trade Defence Instruments — Arie8urvey of interested parties on EC TDI (fingdag December 2005)



Annex 2, Page 17

2.3 Institutions
@) Political nature of decision making

Most EC industry survey respondents made the ploattthe process of adopting AD and AS

measures is too political. The point was made tthaiCommission conducts a very detailed
investigation and makes its conclusions on thesbasithe extensive work undertaken.

However, given that the adoption of measures isrtakn a vote by the Member States, the
ultimate decision is taken by people who are natlived in the detail of the investigation.

It was claimed by some survey respondents that mBasures should be adopted as a
Commission decision as in competition policy. MemiStates should be consulted but
without their opinion being binding. The Commissiat was suggested, is in the best
position to make what is essentially a technicaigien because they have been investigating
the issue.

(b) Impact of change in voting and the Eurocoton deaisi

Most survey respondents felt that voting change &Wd AS measures must now be rejected
by a simple majority in the Council rather than eqgted by a simple majority) and the
Eurocoton judgemenhave had a significant effect, though participdelsthat there has not
yet been a case where this has really been tested.

Many EC industry participants expressed the opirtloet the change in voting and the
Eurocoton decision had somewhat eased the probtansed by the political nature of the
decision-making process. They felt that the prditielement of decision-making has been
reduced by these two developments.

Some Member States expressed concern that it vimmwdbe very difficult for a Commission
proposal for AD or AS measures to be blocked.

With regard to the Eurocoton decision, a numbesuwfey respondents pointed out that it is
not clear how Member States would motivate thecti&je of Commission proposal. Some
stated that there is an "understanding” from thencid Presidency that the Council

Secretariat Legal Service would do this.

A further question was raised as to how decisianddcbe motivated if each Member State
voting against was doing so for different reasons?

(c) Member States

Most survey respondents made points about theofdlee Member States in the adoption of
AD and AS measures.

Many participants felt that the Member States haeeucial role in providing a check on the
Commission.

3
Case C-76/01 P Eurocoton and Others v Council antktl Kingdom, 30 September 2003. The ECJ rulatMember States must state
reasons if it does not accept a proposal to impd@seuties from the European Commission.
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Given the comments made in the previous point atfwmufact that it may be more difficult
for Member States to block measures in future, re¢Wdember States felt that their role
during the consultation stages of the investigatias been reduced. However, some pointed
out that the role of Member States may have to ghaslightly. It was suggested that
Member States can still influence the case during investigation (i.e. before the
consultation stage by which time it becomes toe tat influence the outcome). Member
States were very positive about the Commissionlingimess to discuss progress in the
investigation with any Member State at any stagthefinvestigation. It was suggested that
this type of involvement has become much more itapdrto Member States if they want to
influence the outcome of an investigation.

(d) How Member States make their decisions

It was pointed out by a significant number of syrvespondents, including representatives
from several Member States, that Member States) oftdée in their own national interest
rather than the Community interest. Some MembateStbelieve that the Community
interest is a cumulation of the twenty five MemBgate national interests. Other believe that
Community interest is a concept distinct from agercumulation of Member State national
interests.

(e) Representatives on the Advisory Committee

Concern was raised by several survey respondents #tre quality of some Member State
representatives on the Advisory Committee. T[H igery technical area and, it was claimed,
some Member States have representatives that areuffaiently knowledgeable on the
technical aspects of the subject.

() Lobbying

There was general agreement that lobbying has beewnimportant part of the process for
everybody, though there were differing views on thikethis is a good or bad thing.

All Member States consulted welcome being contatigdnterested parties as it provides
them with an alternative source of information tee tCommission. However, it was
generally acknowledged that, in some cases, logbgen be overdone. Some Member
States talked of being bombarded with materials.

Some EC industry survey respondents made the pbait Member States allow their
decisions to be heavily influenced by the lobbyiigusers that have not participated in the
original investigation. Such parties, it was clagnshould be ignored.

9) Internal organisation

There was general agreement amongst survey respsritiat the current organisation of the
TDI service in DG Trade is better as one completectbrate rather than when it was split
into separate directorates for dumping and injury.

There was universal criticism of the system whea threctorate was split into two.
However, the desirability of two genuinely separadieninistrative bodies, as in US system,
was raised by some.

(h) Role of Commission
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Some survey respondents claimed that the Commidsasntwo conflicting roles in TDI
investigation. First, it is the objective investigr while, second, it takes on the role in
establishing the case on behalf of EC industry ¢vhit was claimed, is also partly about
defending its decision to initiate the investigajio In this sense, the Commission was
described as being both prosecutor and judge.

It was suggested that the complaints office coelddparated from the investigation teams as
a way to alleviate this perceived problem.

0] Case handlers

Some participants complained of internal politifeeting TDI investigations and there were
mixed reviews of case handlers. Several partitgphad experienced case handlers that did
not want to share information with their colleagoeto discuss overall views on a case with
each other. This was found to be unacceptable.

Generally, however, most survey respondents fat thvestigation teams do function
properly.

A concern was raised about the high turnover df ataongst case handlers. Investigations
where case handlers have changed in the middlecasa were particularly highlighted as
problematic. It was claimed that the Commissioousth try to ensure permanent staff
throughout proceeding.

Some survey respondents also made the point tegt wiould like to see case handlers
specialised by sector.

2.4  Effectiveness of measures
(@ Overall effectiveness

Overall, many expressed that AD and AS measure& Wwoproviding protection against
dumped and subsidised pricing practices.

The level of measures was generally felt to be aateqby most parties that had made
complaints. However, in certain specific caseswats felt that protection had not been
sufficient.

As mentioned earlier, there were some complaintsutalbhe lesser duty rule from the
perspective that that complainants obtain loweelewf protection than domestic industries
get under other regimes such as the US.

It was observed that, given that AS measures giyéuen out to be significantly lower than
AD measures, industry is less interested the ABunmsent.

(b) Circumvention & Enforcement

There was almost universal agreement that the siggeue for survey respondents from EC
industry is enforcement of measures. It was cldithat the biggest problem in this regard is
in relation to exports from China.
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The point was made that circumvention is worsedrtain industries than in others. Some
industries have simpler product types and a gootthmaith CN codes. Problems tend to
arise when CN codes have to be split.

Many of the problems are, in fact, customs problers this context, it was claimed that
customs authorities and agencies (e.g.. the 25 Mei8kate customs administrations and
OLAF) do not give sufficiently high priority to emfcing TDI. Several respondents had
complaints relating to Olaf (both in terms oféf§iciency and the low priority given to TDI).
One respondent found Olaf to be efficient.

Participants in the survey generally praised them@esion for being proactive on
circumvention. problems. It was acknowledged Bycamplainants the Commission has
improved a lot in trying deal with such problemslas showing more flexibility in finding
solutions. The preparedness to open ex officiestigations was cited as an example of a
good development.

Difficulties in getting actual evidence of circunmin was raised as a significant problem.
In this regard, it was suggested that the Commisshwould consider doing random-checks
on-spot to discourage exporters and traders fragaging in circumvention activity.

At the same time, some survey respondents raiseg@dhmt that the Commission had been
reluctant to initiate circumvention cases and,dadi encouraged the submission of new
complaints.

With regard to Olaf, the point was made that ttsdreuld be transparency between Olaf and
DG Trade in the context of enforcing TDI. To thdemnt that this was a criticism, it was
directed at Olaf rather than the Commission.

(c) Price undertakings

Many complainants strongly made the point that hewot like price undertakings. There is
a feeling that the problem of circumvention is egegater with undertakings and they do not
like the lack of transparency. Thus, a strongegregice was expressed for duties to correct
dumping or subsidies rather than undertakings.

However, one participant noted that the Commissi@s improved significantly in
monitoring undertakings.

(d) Retaliation against EC companies for being involvedD action

In a small number of cases, there has been réwaliagainst EC companies making anti-
dumping complaints.

However, very few people interviewed in the surtxeyl experienced any retaliatory threats
for participating in complaints. Though it hasarlg occurred in certain cases, it remains an
isolated problem.

Retaliation included threats from companies ndttport EC products and pressure frofh 3
country governments (including harassment througitelated regulatory procedures).
Harassment has also included physical violencetlarehts but in a very small number of
cases.
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3. SAFEGUARDS

Very few points were made on safeguards in theegurMost survey respondents had no
experience of them and, therefore, had no vievexpoess.

There was a general perception amongst surveycypamis that use of safeguards is not
encouraged by the Commission and Member Statesis, Gomplainants tend to think only
about AD and AS complaints. On reflection, manggiioned why this is the case. Some
felt that they should have access to instrumeihisfthere and that there should not be a prior
attitude against it.

In this regard, certain advantages of safeguarde weknowledged by some EC industry

participants. For example, it was pointed thaega#rd investigations are shorter and less
burdensome than AD and AS investigations. It wasretd that, given that the duration of

the investigation and burden on complainants arh lsoncerns generally raised by EC

industry, this makes more use of safeguards wodhsidering. Some concluded that

safeguards are a valuable tool alongside the tthée defence instruments.

Some survey respondents stated that they did mit that safeguards should be used, giving
the following reasons:

» They are imposed against 'fair trade'

» Proving that serious injury has been directly cdusevolume is difficult

» The political nature of safeguards is more likelaffect bilateral relations.

* Industries need political weight to be able to itise

» Price measures are preferable to quantity meas@afeguards are too restrictive
and affect our customers too much. AD and AS nreasare less disruptive to

trade.

On the other hand, it was pointed out that safetpuaan maintain traditional trade flows
which may work to the advantage of developing coest

It was also highlighted that safeguards are netweeit to all industries. They are of use only
to those industries where a surge in imports isiptes Some industries require sophisticated
distribution networks (e.g. electronic or chemipedducts) and, therefore, a short term surge
is not really possible. As agriculture becomesenireralised safeguards may be important
due to the likelihood of sudden surges of imports.

With regard to procedure for safeguard investigetidhe only issue that was raised was to

question why only Member States can request a gafdg investigation. It was asked why
EC industry cannot be a complainant?
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