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1. THE CONTEXT OF EC TDI
1.1 An overview of EC TDI

The objective of the European Community's TradeeDed Instruments (TDI) is to either
remedy market distortions created from unfair trgdactices by third countries, such as
dumping or subsidies, or to address the seriousridedtion of the situation of European
Community producers arising from unforeseen shang sudden import surges (through
safeguard action).

The legal basis for these instruments is providedhie relevant WTO agreements, which
have been transposed into Community legislatio@yncil Regulation (EC) No 384/96 (the
basic anti-dumping Regulation), Council RegulafiB®) No 2026/97 (the basic anti-subsidy
Regulation) and Council Regulations (EC) No 517/94B/94 and 3285/94 (the basic
safeguard Regulations).

Anti-dumping (AD) measures were created to coudtenping practices, the most frequently
encountered trade-distorting practices. Dumpingucevhen manufacturers from a non-EU
country sell goods in the EC below the sales prigdeir domestic market, or below the cost
of production plus a reasonable rate of profit.

Anti-subsidy (AS) measures were designed to corabgtin types of subsidies, which are
made available to manufacturers by public autresiind which can also distort trade when
they help to reduce production costs or cut theegrof exports to the EC unfairly.

Safeguard measures may be used by WTO membersstiactramports of a product
temporarily if its domestic industry is serioushjured, or threatened with serious injury,
caused by a surge in imports.

1.2  Global context of EC TDI and impact of new TDI uses on EC exports

Although TDI have been around for more than 100g,eawas only in the 1970s that their
use became a global phenomenon. One reason $oisttiie extent of GATT liberalisation
that had been achieved up to and including the @dkgund of trade negotiations. As trade
barriers came down, and trade increased, domeslicsiries started to feel real competition
from imports. The demand for TDI measures grevesponse to the increasing market share
of imports.

The EC has been one of the traditional global uskfDI over the past 30 years, the other
main ones being the US, Canada, Australia and Neatard.

However, in the last decade, many other countreege hstarted using TDI, and now EC

exports face more cases in overseas markets thancd$®s opened by the EC against
imports.
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EC Investigations Investigations against% of defensive /
(defensive cases) | the EC or individual | offensive cases
Member States

(offensive cases)

1995-2004 299 394 75%
Of which:

1995-1999 185 219 85%
2000-2004 114 175 65%

The table shows the number of AD investigationsnepeby the EC in proportion to those
initiated by other countries against the 'ECThe last column of the table indicates the
relative shift in the extent to which EC exportars hit in other countries' AD investigations
compared to EC actions.

This is an important point to realise in understagdhe context of TDI. In former times, EC
industry would have wished for TDI to be as resiree as possible. However, this isno
longer the case. Using TDI requires a careful iiadabetween exercising the right to have
protection against imports in clearly defined cimsiances and ensuring that EC exports are
not unduly hindered by other countries' use of TDI.

1.3  Which trading partners are subject to TDI?

EC TDI are applicable to all imports from outsideltte EC except for EEA countries. Non-
EC members of the EEA are excluded from TDI, exdepproducts that fall outside of the
EEA e.g. Norway has been subject to two AD/AS itigasions in the fisheries area.

It can also be noted that TDI are not applied withie single market.

The EEA is the only customs union/free trade agereno which the EC is a party where
TDI are not applied. TDI apply to all other couesr despite any free trade agreements or
preferential arrangements that they may enjoy ti¢hEC.

TDI continue to be applied against countries negioij accession to the EC. Thus, TDI still
apply to Bulgaria, Croatia, Romania and Turkey,retf®ugh the latter has a customs union
with the EC.

1.4  Institutions

The institutions involved in TDI are as follows:

* DG Trade/European Commission- The Commission is the politically independent
institution that represents and upholds the intere§ the EC as a whole. It is the

! Note that the EC actions and the actions agaiesEC are counted on a different basis. The Eidrectre
counted on a per country basis (i.e. an investigadigainst one product from 5 countries counts e&sBs.
Actions against the EC are also counted on a pantopbasis. However, some of these cases have bee
initiated against the EC as a whole, in which ¢hsg only count as 1 case, while others have ha&gated
against several Member States (for the same prpdanathich case they count as several cases.
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driving force within the EC’s institutional systeihproposes legislation, policies and
programmes of action and it is responsible for enpnting the decisions of
Parliament and the Council. In this way, it cancbasidered as the executive branch
of the EC. The Commission plays a leading rolethe implementation and
enforcement of TDI. The Commission has severalgyewhat allow it to take certain
decisions in the TDI field. In addition, the Conssion must prepare proposals for
the adoption of measures by the Council.

Council of Ministers - The Council is the EC's main decision-making botdy
represents the member states, and its meetingdtaneled by one minister from each
of the EC's national governments. For definitiv® And AS measures, the Councll
has the responsibility of adopting proposals mage tie Commission. For
safeguards, the Commission usually adopts meabutabe Council still plays a key
role in that it has the power to block such measure

EC Member States —In addition to the formal meetings of Member Stateshe
council of Ministers, Member States also meet ilddrisory Committee for all TDI.
In the Committee, the Member States will discussaspects of TDI investigations
(e.g. initiations, provisional measures, definitimeasures etc.) and debate TDI

policy.

Court of First Instance (CFI) and Court of Justice (ECJ) — Since 1993, the CFlI
has had jurisdiction over AD and AS cases. The i8@Je court of appeal for cases
falling within the jurisdiction of the CFI. Themge limited opportunities to challenge
safeguard measures but, to the extent that safitgygan be challenged, it is the ECJ
that would hear such cases.

European Parliament (EP)- The EP plays almost no role in TDI. It does dgt
use of TDI within the Committee on Internationahde and sometimes issues reports
on the subject. MEPs also put questions to ther@iesion on TDI in an attempt to
open up discussion or influence policy. They asddress problems raised by their
constituents. However, currently, the EP has nmébrrole in any part of the TDI
process. If the new constitution is ratified byMember States, the Parliament may
have more influence over the adoption of legistatmthe area of TDI, though it will
still not have any role in investigations or the@jptibn of measures.

Summary of the EC anti-dumping and anti-subsidy reglations

EC anti-dumping rules are contained in Council Ratipn (EC) No 384/96 (the "basic AD
regulation”) , the provisions of which came intéeef on 1 January 1995.

This regulation reflects the provisions of the Wa@reement on anti-dumping agreed in the
last completed round of multilateral trade negadra (The Uruguay Round).

This regulation has been amended several times.

Regulation 2331/96- in order to amend the provision adjustments necessary to
compare domestic and export prices.
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* Regulation 905/98 - revised non-market economy ipiows to allow Russian &
Chinese companies to get market economy treatrheettain conditions are met.

* Regulation 2238/2000 - Added Ukraine, Vietham ardakhstan to list of countries
where companies able to apply for market econosstitnent.

* Regulation 1972/2002 - further amendments on aujeists between domestic &
export price, the determination of costs in antinging investigations and treatment
of Russia as a market economy.

e Regulation 461/2004 - adopted amendments relatingoting procedures, price
undertakings, time limits on reviews, anti-circumiten and anti-absorption
investigations, and other procedural points.

Copies of the basic regulation and all of the abarendments can be obtained from the
following web link:

http://europa.eu.int/comm/trade/issues/respectruldanti_dumping/legis/index_en.htm
A consolidated version is available at:
http://europa.eu.int/eur-lex/en/consleg/main/1996fe 1996R0384_index.html

EC anti-subsidy rules are contained in Regulation 2026/97 ("thsidAS regulation) and
has been amended as follows:

» Regulation 1973/2002 — Clarifies ability to use dfemarks where subsidies are given
in the form of provision of cheap goods & serviedgere there is no market for such
goods/services in the country concerned. Alsoaikspprovisions on non-actionable
subsidies given expiry of corresponding WTO praxisi.

* Regulation 461/2004 (similar amendments as fardumhping as set out above).

The EC anti-dumping and anti-subsidy regulationgecaall products including coal and
steel. Previously, products covered by the Eump€aal and Steel Community Treaty
(ECSC) had separate AD and AS provisions, thoudistantively they were identical to the
EC regulations. The ECSC, and associated TDIl&@s, expired in July 2002.
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2. ANTI-DUMPING AND ANTI-SUBSIDY
2.1  Summary of substantive requirements

There are four key requirements contained in thés E&hti-dumping and anti-subsidy
regulations that must be met before any anti-dugipubsidy measures can be adopted.

REQUIREMENT 1 - Imports must be dumped or subsidise

Dumping- The export price of a product sold in the E@asmally considered to be
dumped if it is less than the comparable pricetliat product in the domestic market
(nb the domestic price must at least cover costghether dumping is occurring or
not is determined by the calculation of a singlegmaof dumping.

Subsidy— Subsidised imports are those that benefit frofmancial contribution by
government. However, such subsidies are only evvailable if they are specific
(limited to certain enterprises or regions).

REQUIREMENT 2 - The dumped or subsidised imports mst cause injury

The EC industry must be suffering material injuryhat is, it must be experiencing
significant and measurable problems in terms ofcatdrs such as prices, profit,
market share etc.

REQUIREMENT 3 - Causal link

It must be demonstrated that the dumped/subsidisedrts are causing the injury
identified. In this context, it must also be emslthat injury caused by other factors
is not attributed to the dumping/subsidised imports

REQUIREMENT 4 - Community Interest

Even if dumping and/or subsidy, injury and a calis&lare established, measures are
only imposed if they are not against the Communitgrest. Community interest
refers to the interests of the EC as a whole, dioly EC domestic industry, users and
consumers.

2.2 Concept and definition of dumping

Dumping is a form of price discrimination. It oeswhere the export price of a product sold
in the EC is lower than the price for the same pobdvhen sold on the domestic market
(domestic price; usually called normal value).

Price discrimination occurs when a product can ble st different prices in different
markets. In order to practice price discriminafi@ns necessary to be able to differentiate
between different customers. This differentiatddrgroups of customers requires some form
of separation of the two markets, such that itospossible to buy in the lower priced market
and sell in the higher priced one. Thus, the tidi dump may arise from some sort of trade
barrier that prevents arbitrage removing the pddérential. However, for dumping to
occur, there is no requirement to prove the exégt@f such a trade barrier. The existence of
the price differenceper seis sufficient to find dumping. It is such pricéscrimination

Evaluation of EC Trade Defence Instruments — AnhieBasic Description of EC TDI (Final Report DeceanB005)
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between domestic and the foreign markets that WW&nbers have agreed should be
condemned.

The following table clarifies what constitutes dungp

1 2 3 4
Domestic price in home| 100 80 100 80
market or analogue country
Export price to EC 100 80 80 100

EC producers' price 100 100 100 100
Dumping? NO NO YES NO

* In 1, the export price is equal to the domesticgpend therefore there is no dumping.

* In 2, despite undercutting the EC price, therevislamping as the export price is equal to
the domestic price. This illustrates that the EiCepis not relevant in assessing whether
dumping is occurring.

* Dumping is occurring in situation 3, where the aexgwice is lower than the domestic
price.

* In 4, there is no dumping as the export price edsd¢he domestic price, although price
discrimination is occurring.

The key issue is that, regardless of the destimaifothe product (i.e. domestic or overseas
markets), the ex factory price should be the same.

Although this is the basic principle behind thelgsia of dumping, there is some flexibility.

 The European Commission usually uses weighted gesrian calculating whether
dumping is occurring. Therefore, individual consigmts sold at different prices will
usually not be of consequence, provided that omagecthe prices are not dumped
and any dumped consignments are not targeted opatigular region, customer, or
time period (i.e. there is a pattern of export gsithat differ by region, customer or
time period).

* Insignificant @e minimiy dumping margins are ignored. Insignificant idired as
less than 2%.

» If aggregate export volumes of the product cona:frem any one country to the EC
are small, they are unlikely to be the cause ofiapyry. EC rules confirm that no
investigation will be initiated where the exporfstlee country concerned account for
less than 1% of EC consumption, unless the expufrtall such countries when
grouped together account for more than 3% of EGmption (or where imports
from the country concerned account for less than 3% % respectively of total
imports).

» Export and domestic prices may diverge if there differences in the product or
terms of sale that account for this divergence.

Evaluation of EC Trade Defence Instruments — AnhieBasic Description of EC TDI (Final Report DeceanB005)
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An important point to note here is that there isooh thing as an 'innocent' dumper. Even if
an exporter is forced to start dumping in orderstay in the market, anti-dumping rules

require that export price must be equal to or gretitan the domestic price. No account is
taken of why dumping may have started.

2.3 The importance of cost of production

There is an important proviso to the above. Ireotd be used in assessing whether dumping
is occurring, the domestic price must at least coests. Thus, dumping occurs when export
price is below domestic price or when export pricbelow costs.

Thus, dumping may still be occurring if a compamxport price is the same as the domestic
price, as illustrated in the following table.

Situation 1 | Situation 2 Situation 3
Normal Value (domestic price) 100 60 100
Cost of Production 80 80 80
Export Price 60 60 90
Dumping? Yes Yes Yes

* In situation 1, export price is less than domegstice.

* In situation 2, export price and domestic price equal so there would appear to be
no dumping. However, domestic price is below aafsproduction and cannot be
used. An export price below cost of productioalisays a dumped price.

* In situation 3, export price is profitable but labsan domestic price i.e. an export
price above cost of production can still be a duinpece.

2.4  Elements of the dumping calculation

The calculation of the dumping margin is based simgple formula:

Dumping margir= (Normal Value — Export Price{) Export price (cif)

The actual calculation, although based on this knfiprmula, is extremely complicated.
This section, therefore, breaks down this calcoifainto its three components; normal value,
export price (ex works or fob), export price (cif).

Normally, a dumping margin is calculated for eacmpany that has exported during the
product from the country subject to investigafion

2 AD and AS investigations are initiated againstritdes and not individual companies.
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2.5 Normal Value
(@) Definition

Normal value is the term used to describe the mfcine product that is considered to be a
"fair" price. Normal value is usually calculated the basis of the price actually paid by an
independent customer in the domestic market.

(b) Situations where actual domestic prices might eot$ed
The domestic price might not be used in the foltaysituations:

- where there is a relationship between the pradaocd the domestic customer (if the
product is re-sold, the price to the first indepamdcustomer would be used i.e.
treating the related parties as one economic éntity

- where there are no domestic sales or the sadassufficient to be representative
- where the domestic sales are sold at a pricerbedst of production

- where there is a non-market economy or, normallyere there is an economy in
transition

(c) Related sales

Where the sale is made to an 'associated' partyhese is some form of compensatory
arrangement between the producer and the buyerestanprices might not be used. They
will only be used if it can be shown that the psigae unaffected by the relationship. In
practice this is difficult to achieve.

(d) No domestic sales

It is clear that an alternative method of calcualgthormal value must be found where an
exporter made no domestic sales of the productngutine period under investigation.
Another common occurrence is that the product sgd on the export market is different
from that sold on the domestic market. In thigatibn, there is no domestic sale of the type
that is exported. If the difference can be actedirior by a price adjustment, this will be
done. Otherwise, one of the alternative methodst in& used.

(e) Insufficient domestic sales

Even where there are domestic sales, the Commisségnconsider their volume is too low
for representative price data to be obtained. Utlde 5% rule domestic prices cannot be
used where the volume of the domestic sales ofetporter is less than 5% of its sales
volume to the EU. However, the Commission candicnhotwithstanding a sales volume
below this 5% level, that the domestic prices aegentheless still representative for the
market concerned. In practice this is rare.
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The test is conducted at two levels. Firstly,dalinestic sales of the product concerned are
measured in relation to total exports of the prodwoncerned. If this is passed, it is then
done at the level of each type of the product corezk

)] Prices below the cost of production

Prices are considered to be below the cost of ptamtuwhere the price is below the per unit
fixed and variable cost of production plus selliggneral and administrative costs. Thus, the
relevant cost of production is the total cost ajdurction (see below for a brief summary of
key cost concepts).

Average cost = Total cost of production / Number of units guced
Marginal cost = Increase in total cost for extra unit of prodoict

Average cost is based on the total cost of prodnctncluding both fixed and variable costs.
Marginal cost measures the variable cost assoomritbdncreasing production by one unit.

Some commentators believe that marginal cost shHmildsed in assessing dumping. If there
is spare production capacity in a factory, ang ised to start producing a new product, it is
true that the actual cost of such marginal producis lower than the average cost. Thus,
commercially it can make sense to sell such additiproducts below full average cost.

However, anti-dumping rules generally require ttte domestic price (and therefore the
export price) must cover all costs (including fixedsts). That is, export prices must be
based on at least full average costs. If the dbmesce is higher than full average costs, the
export price must match the former.

These requirements can be illustrated with a sireglemple. If the total cost of producing
100 units is 1000 Euros, the average cost of piadugach unit is 10 Euros. This 10 Euros
cost will be made up of fixed costs (factory, maehy etc) and variable costs (labour, raw
materials etc).

In the above example, say that the cost of produamextra unit costs only 5 Euros (i.e. this
is the marginal cost). Therefore it may be rati@@nomic behaviour to base the export
price on this cost.

In this example, however, anti-dumping rules regtivat a minimum ‘fair price' reflects the
full average cost of 10 Euros. Of course if thendstic price is higher than 10 Euros, it must
be matched by the export price in order to avoithping. In assessing whether prices are
below the cost of production, the Commission wilsere that all costs have been included.
Particularly where an allocation has been madeCthmamission will carefully check that the
amount allocated to the product concerned is ateura

It can be noted that sales at a loss will not aatarally mean that actual prices will not be
used. If less than 20% by volume of sales arelass the Commission will use the actual
prices of all transactions. If sales at a loss mme than 20% but less than 90%, the
Commission will use the profitable sales. If s@és loss exceed 90%, no actual prices will
be used.
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Sales at a loss Sales at a Basis of
profit domestic price
Situation 1 18% 82% All sales
Situation 2 35% 65% 65% Profitable
sales
Situation 3 92% 8% Alternative
methods

Normal value is often based partly on actual praves partly using alternative methods

For products that have different grades/models, glognwill initially be assessed type by
type. It is a common situation in anti-dumping @stigations that the domestic prices of
certain types of the product concerned can be wsbkile for other types it cannot. Given
this, the actual calculation of normal value cambie complex.

(g) Alternatives to use of domestic prices

In cases where the domestic prices of a parti@darpany cannot be used, the Commission
uses the following alternatives:

Alternative normal value 1: Prices of other produces

For each type for which there are no domestic pritiee first alternative is to use
prices of other producers that are also sellingpénsame country.

Alternative normal value 2: Calculating a construced normal value

If there are no such prices, the Commission wilktriikely use constructed normal
value. This is calculated by taking the cost afduction of the company concerned,
adding sales and general administrative (SGA) castsa reasonable rate of profit.
This will normally be calculated on the basis o tmanufacturer's own production
accounting data.

When deciding on a reasonable rate of profit, tresi® Regulation gives the
Institutions a certain discretion although the @asi methods provided for in the
Basic Regulation are regularly applied in the orslelr out therein. There is no pick
and choose. Often, the profit of other producemheisstic sales in the exporting
country market will be used.

Alternative normal value 3: export prices to third countries

The Commission can use prices from the exportingty to a third country if such
prices can be classified as "non-dumped”. Howetes,method is rarely used due to
the fact that the products may also be dumped awd mformation would have to be
collected to have this option. Also, there canpbeblems in matching up different
types if the products vary. In this way, constingtnormal value has an advantage
because it can be done for all product types ea&daaind it is based on information
that is already collected from exporters.
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It should be noted that most cases involve produits different types or grades. Each type
may be treated according to its particular situatod, therefore, it is possible that normal
value is based on a mix of actual prices and atem normal values 1 and 2.

(h) Non-market economies and economies in transition

For countries or companies operating in a non-ntaa&enomy environment, the approach to
determine normal value has to reflect the particcil@umstances in such countries..

The countries subject to such a different appraachbe split into three groups:

Group 1 - Non-market economies (non-WTO membersplbania, Azerbaijan,
Belarus, Georgia, North Korea, Tajikistan, Turkimséamn, Uzbekistan.

Group 2 — Former non-market economies which becAfi® members- Armenia,
Kyrgyzstan, Moldova, Mongolia.

Group 3 - Economies in transition & WTO MembersChina, Ukraine, Vietnam,
Kazakhstan.

For group 1, domestic prices and costs are newat. ugn order to produce a normal value
against which the export price(s) can be compattesl,Commission will usually choose a
market economy third country (analogue country).

The third country must be "appropriate” and setkctea "not unreasonable manner”. In
reality, the choice of this country depends on miper of factors including whether prices
and costs are excessive in comparison with a warkadtage for the product concerned. Also,
the Commission will consider the conditions of catition in the third country and the
characteristics of its domestic industry such a&spghoduction process, scale of production,
quality, access to raw materials etc. as comparetid situation of producers in the non-
market economy.

For countries in group 2 and 3, the situation ighsly different. In these two groups,
individual companies that are operating in a magkethomy environmentcan apply to be
treated as such. It should be noted that markatany treatment (MET) is only granted
where it is claimed, and where sufficient evidemeegrovided that the market economy
environment exists.

The following criteria must be met for market econyotreatment to be given:

» Decisions with regard to prices, costs and inpués raade in response to market
signals without significant state interference

» Cost of major inputs reflect market values

* The companies involved maintain clear accountingpmas, independently audited
and in line with international accounting standards

* Production costs and financial situation are ndiestt to significant distortions as a
result of former non-market economy environment
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* Legal certainty and stability are provided by baigtcy and property laws
« Exchange rate conversions are carried out at thikeheate

Companies in groups 2 and 3 that do not apply f&TMor those who apply but are
unsuccessful, are treated in the same way as coespangroup 1 (domestic prices and costs
are based on the analogue country).

2.6  Export Price
(@ Definition

The export price is usually the price actually p&d the product when sold from the
exporting country to the EC. It is usually caltathon an ex factory level so that it can be
compared more easily to the domestic price.

The actual costs included in the export price showia particular invoice will depend on the
delivery terms agreed in the contract between rseltel buyer. The following diagram
illustrates:-

Export Country Import Country
Factory
> Customer
A
Ex factory FOB CIF . .
price Price Price Delivered price

Where necessary, transport, insurance and othé& icmsirred in bringing the product to the
point of delivery to the buyer will be subtractedyet back to the ex factory level.

(b) Related sales companies in the EC

Export prices may be considered to be unreliablera/lthere is an association between the
exporter and EC importer. In such cases the expme is calculated on the basis of the first
resale price to an independent purchaser in the &fjustments are then made to this price
to remove all additional costs incurred after tbeds arrived at the EC frontier.

A 4
A 4

Exporte Related importe Independen

Pl in EC P2 customer in EC

* P1is usually considered to be unreliable.
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* In such situations, export price is constructed,;
» Constructed export price = P2 — costs and profitef importer
» Cost and profits are based on actual data from annrelated importer.

The Commission will be vigilant to ensure that ablpropriate deductions are made. This
will include deducting profit and SGA costs of ttedated importer. The profit will usually
be based on that earned by unrelated importereeoptoduct concerned. SGA costs will
usually be based on actual costs incurred by tipeitimg company concerned.

(c) Export price for non-market economies or econormegansition

A weighted average export price is calculated fbegporters under non-market economy
treatment. The exception to this is where indigidveatment has been granted.

Individual treatment means that an individual dumgpcalculation will be made for that
company. This means that their own export pricds b used as the basis to calculate an
individual dumping margin as opposed to the simgle applying to all producers (based on
all exporters prices aggregated). It can be ndtatwhen individual treatment is granted, the
normal value of the company will still be basedtba analogue country data (unless MET
has been granted).

The criteria for individual treatment are as folkow
» profit and capital invested can be repatriatectéigse of foreign investment)
e export prices, quantities, and conditions and tesfreale are freely determined
* majority of shares held by private persons. Amtesbfficials on board should be in
minority or company should nonetheless be suffityeimdependent form state
interference.

« Exchange rate conversions carried out at the maaket

» State interference is not such as to permit cir@mtion of measures if individual
exporters are given different rates of duty.

The fundamental test underlying all above criteximeaningful independence of the exporter
from the influence of the state. A particular cemc of the Institutions in this context is
circumvention,i.e., where exports all get re-routed through a compaitly the lowest duty
(see also below 2.11).

2.7  Export Price (CIF)

In the formula to calculate the dumping margin givat the start of this section, the
denominator used is the "CIF" export price. Thasom why the Commission divides the
amount of dumping (the difference between ex fgceport and domestic prices) by the
CIF export price is to create a readily usable riégtor national customs authorities. They
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receive shipments of goods valued at the CIF lretustoms purposes and it is at this level
of trade that an anti-dumping duty is applied.

If the actual CIF value is available (either frone tinvoice or a related importer), this will be
the basis of the Commission's calculation. If, begr, the export prices are ex works, an
estimate of transport and insurance costs to thé&@8er must be made and added to the ex
works export price for the purposes of making theding calculation.

2.8 Comparison and Adjustments
(@) Fair Comparison

Once the Commission has calculated normal valuesdoh type exported, it can calculate
the dumping margin by comparing export prices agjaimse normal values. In doing this, it
is obliged to ensure that the comparison is adiadr.

The Commission is required to make a comparison:
- between comparable products: comparison musetveelen like with like.

- at the same level of trade (that is, prices riestompared between equivalent types
of sale). For example, the price to an end usérbei different from the price to a
distributor. If the levels of trade for export sakend domestic sales are different, an
adjustment must be made. The comparison is ustatig at an ex factory level.

- sold as nearly as possible at the same time.

The comparison is done for each type identifiedrduthe investigation. That is, a normal
value and export price is calculated for each type.

Only products of identical specification can besdity compared with each other. Therefore,
the Commission will use strict product definitioissually via a classification system of
product control numbers; "PCNs"). It is often tese that domestic sales cannot be used
because they do not exactly match the types tlaeaported and adjustments cannot be
made. All export prices are used and the job match up domestic transactions for each of
the exported types.

(b)  Adjustments

Where there are differences in the products undenparison and it is shown that the
differences affect the price comparability of thequcts, an adjustment must be made. The
Commission will make adjustments for factors of ethit is aware. The regulation provides,
however, that adjustments can be claimed by therexpif evidence is provided showing
that the difference affects the price comparabdityhe products.

Adjustments may be made to take account of thewviatlg differences :

» Physical Characteristics - on the basis of a redserestimate of the market value of the
difference.
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» Import Charges and Direct Taxes - where domeastied are not imposed or are refunded
for export sales.

» Discounts, Rebates, and Quantities - for differenicethe amounts of discounts and
rebates applied to sales if it is shown that treeeunts are directly linked to the sales
covered by the investigation.

 Level of Trade - where the domestic and exportritistion chain have distinct
differences. For example, if all domestic salesraade to end users, while export sales
are to distributors, this is likely to result inpsice difference between domestic and
export prices.

» Transport Insurance and Ancillary Costs - but amhere costs are directly included in
the price of the product.

» Packing - for differences in the directly relatests of packing

» Credit - where the cost of credit is included ie trice (i.e. credit terms agreed at the
time of invoicing)

» After Sales Costs - where costs differ for provigimarranties, guarantees and technical
assistance whether required by law or not.

« Commissions - where commission rates differ.

* Currency Conversions - rates of exchange will bedu®r the date of the sale, except
where a forward contract directly related to thée dsas been used. Fluctuations in
exchange rates are ignored and exporters are alé@elays to reflect sustained changes
in exchange rates in their prices.

» Other Factors - Any other factor that affects primemparability where customers
consistently pay different prices on the domestarkat because of differences in such
factors

Two examples of adjustments that would work inftneur of the exporter are as follows:

Credit terms: domestic customers have 60 days tcvettiie export sales are cash on
delivery. The cost of credit can be deducted ftbendomestic price in this case.

Level of trade: export sales are made in largeigangents to distributors while domestic
sales are made to end-users in much smaller geantitTo the extent that there are
different levels of trade, an adjustment can beartadcensure a fair comparison.

Although the Commission should be responsible fmueing that a fair comparison is made,
exporters should nevertheless make a claim and baskup by evidence to show that
otherwise the price comparability would be affected

(c) Average export price or transaction by transaction?

There are a number of ways in which the price commpa can be done.
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The most common method in the pasts for the Commission to calculate one figure for
normal value (weighted average domestic price &ohdype) and for each export transaction
to be compared to this figure on a transactiorréysaction basis. This effectively produced
a series of dumping margins (i.e. the value by Wwhagport price was below normal value)
which were aggregated and expressed as a propartiaii export transactiofigo give a
percentage margin of dumping. Note that under thésaction by transaction" approach,
negative dumping margins (export price greater thamal value) were counted as zero so
as not to cancel out the effect of dumped transasti

After 1995, the normal method became an averagaeécage comparison within the model
or type categories (i.e. if there are 10 modelypes this calculation would be done for each
model). For each of the 10 models, a weightedaayenormal value would be compared
with a weighted average export price which by deéin meant that negative dumping was
allowed to offset dumped transactions). Howeverping continued to be used between the
models when aggregating the dumping found for eaolel. Zeroing could also be used
within the model if there was a pattern of expaites that differed significantly among
different purchasers, regions or time periods @ted 'targeting’).

Following the bed linen WTO dispute, the currentimoe within the model continues to be,
where possible, to compare the weighted averagerexpice with the weighted average
normal value for the period of the investigatioHowever, zeroing between models is now
never used due to the fact that it is explicitltlasmred by WTO jurisprudence. This means
that dumped imports can be cancelled out by imEmwid at prices greater than normal value.
Only where it appears that such dumping is 'tadjedé particular regions, customers or
during particular time periods will the Commissimvert to the old method of comparing
export prices on a transaction by transaction basis

2.9 How the Commission makes a dumping calculation

Calculating a dumping margin is a time consuming @omplex task. The following
simplified example shows how the Commission categldhe margin of dumping.

We will assume that the products under investigasite produced to only 1 specification. If
there is more than one type or model, it is neecggsaperform an equivalent calculation for
each type.

During the period of investigation, five consignrteeare sold on the domestic market as
listed in the table below.

The domestic sales are made in representative ijganio unrelated purchasers and all
prices cover cost of production.

Normal value (domestic price) is calculated byngka weighted average of these prices:

% Pre-1995 when the WTO was created and the WT@damtiping agreement came into effect
* CIF value of exports as explained above.
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Units Sold Price (€) Units * Price
1200 140 168,000
600 135 81,000
800 145 116,000
800 132 105,600
500 151 75,500

3900 546,100

Weighted average domestic price = 546,100 / 38@140 (Normal Value)

During the same period, export consignments arecatedl below. For each export
transaction, the amount and value of dumping isutated as follows:

InvoiceValue | Quantity Export Normal Dumping | Dumping*Quantity
(ex works) Price Value
144000 1200 120.00 140 20 24000
69000 600 115.00 140 25 15000
192000 1200 160.00 140 -20 -24000
94400 800 118.00 140 22 17600
232500 1500 155.00 140 -15 -22500
731900 5300 138.09 10100

The dumping margin is calculated as follows:
(Normal Value - Export Price) / CIF Price

If it is assumed that the cif price is 10% higHeart the ex factory export price, the cif price
would be 151.89

Thus the dumping margin is 140-138.09/151.89 =%.25

In practice, the way in which the Commission caltes$ the dumping margin is to calculate
for each transaction the total value of the dumgirgy absolute dumping margin multiplied
by quantity sold). The reason for this is thatr¢hare often hundreds of transactions (or
more) involving more than one grade/model (i.eréhare a number of different normal
values). Rather than calculating a dumping mairgin each transaction and taking a
weighted average, the value of the "total dumpirig tlivided by the total cif value of the
imports. The cif invoice value is estimated at 1@¥total ex factory invoice value
(.e.731900 * 1.10 = 805,090).

Thus, in the example above, the dumping margin evbel calculated as follows:
10,100 / 805,090 = 1.25%

As mentioned previously, the Commission will usyalalculate the dumping margin on a
weighted average to weighted average basis. Fhiwibasis on which the above calculation
has been made. However, if the Commission deditdsa weighted average normal value
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to individual export transaction comparison is rsseey, the calculation will change
significantly (though these days this rarely hag)enThe reason why it changes is that in
this circumstance, positive dumping margins (i.&ieve normal value is less than export
price) are counted as zero. That is, they araltmived fully to offset the negative dumping

margins.

InvoiceValue | Quantity Export Normal Dumping Dumping*Quantity
Price Value
144000 1200 120.00 140 20 24000
69000 600 115.00 140 25 15000
192000 1200 160.00 140 -20 0
94400 800 118.00 140 22 17600
232500 1500 155.00 140 -15 0
731900 5300 138.09 56600

In this case, the dumping margin is 56,600/805;89003%.

The above calculations are all based on the assumibiat there is only one type or model.

This is what we have labelled as the "within modasilculation in 2.8(c) above.

If there are five models, the dumping would be gkited for each model.

InvoiceValue | Quantity Export Normal Dumping Dumping*Quantity
Price Value
Model 1 200 100 120 20 4000
Model 2 300 150 140 -10 -3000 or O
Model 3 150 150 160 10 1500
2500 or 5500

It can be seen that the total value of dumpingegaraccording to whether the negative
dumping of model 2 is allowed to offset the dumpmigmodels 1 and 3. This is the
"between model" calculation referred to above.

2.10 Insignificant dumping margin

When the dumping margin for any exporter is indigant (de minimi$, the investigation
against that exporter is terminated. Insignificentiefined as less than 2%. Thus, in the
above example, the first calculation giveslea minimisdumping margin, while the second
calculation is clearly significant.

2.11 A global dumping margin or individual dumping margins?

Individual dumping margins are calculated for eamdmpany (except for non-market
economies and for companies in non-market economriesconomies in transition where
neither MET or IT have been granted).
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For companies operating in a non-market economyr@mwent or in an economy in
transition (where MET or IT has not been grantdah, Commission will normally calculate a
single country-wide dumping margin. This is duehe fact that it is not considered possible
to distinguish between individual producers wherr¢happear to be links to the state.
Imports from such companies are considered to d¢r@a flone producer” and therefore only
one dumping margin is calculated. This will resmltthe application of only one anti-
dumping measure to such imports which will applyarelless of which producer has actually
supplied the product. One duty is applied to pnéw@rcumvention through the company
with the lowest duty.

However, individual exporters can still claim indival treatment even in a complete non-
market economy.

The table below provides a summary of the possitdatment of exporters in various
different situations with regard to normal valuel &xport price.

Status Normal Value Export Price Duty Rate

Market Economy TreatmentActual prices/costs Actual prices Company by conypan
(MET)

Non-Market Economy Analogue country Actual prices One for all exporters
(NME) or economy in prices/costs

transition for companies not
receiving MET or IT
Individual Treatment (IT) in Analogue country Actual prices Company by company
NME or economy in| prices/costs
transition situation

2.12 Subsidy
(@) Definition of subsidy

Certain types of subsidies can be countervailed &nti-subsidy measures applied) when the
benefit received is deemed to give an advantageporters. Note that such benefit does not
have to arise only from export subsidies.

The definition of subsidy is a broad one. A subps&ddefined as a "financial contribution by
government" which confers a benefit to the recipien

This can include:
» direct transfer of funds e.g. grants.
« revenue foregone e.g. tax exemptions
e government provision of goods & services
However, subsidies are only countervailable if thegspecific. To be specific, the subsidy

must be limited to certain enterprises or regionAlso subsidies contingent on export
performance or use of domestic over imported geodsleemed to be specific.
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Thus, general government intervention in the econdmat benefits all enterprises is not
countervailable because it is not specific. Lilgmy the setting or changing of generally
applicable tax rates by any level of governmenttledtto do so is not considered to be a
specific subsidy for the purposes of the AS Regrat

Subsidies that are only received by certain ens&prare not automatically specific. Where
there are objective criteria and eligibility is antatic, the subsidy may be considered to be
non-specific. Objective criteria or conditions meaaiteria or conditions which are neutral,
which do not favour certain enterprises over otharsl which are economic in nature and
horizontal in application, such as number of emp&sy or size of enterprise.
The criteria or conditions must be clearly set owyt law, regulation, or other official
document, so as to be capable of verification;

However, such subsidies can be found to be spetifiere are reasons to be believe they are
in fact ("de factd) specific. In such a situation, other factorsl\wé considered;

» is the subsidy programme used by a limited numbeexdain enterprises? A subsidy
which is limited to certain enterprises locatednvita designated geographical region
within the jurisdiction of the granting authoritiyad! be specific.

* is the programme predominantly used by certainrprises?

« are disproportionately large amounts of subsidyig@to certain enterprises?

* how is discretion exercised by the granting autiiom the decision to grant a
subsidy? In this regard, information on the freqyewith which applications for a
subsidy are refused or approved and the reasomssiébrdecisions shall, in particular,
be considered.

(b) Calculation of benefit

The amount of countervailable subsidy is calculatettrms of the benefit conferred on the
recipient.

In calculating benefit, the following factors aedkén into account:

« Government provision of equity capital does not feonbenefit unless it is
inconsistent with the usual investment practicprofate investors.

* A government loan has no benefit unless the rateelew the rate payable for a
comparable commercial loang(, a loan at commercial rates is not a subsidy)

* A loan guarantee provided by government does notecdenefit unless the cost of
the loan is less than what the firm would pay ie #@ibsence of a government
guarantee.

» Purchase by government of goods and services is menefit unless consideration
received is greater than "adequate", taking intmant prevailing market conditions.
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* Provision by government of goods and services tsanbenefit unless consideration
given is less than “adequate”, taking into accquiat/ailing market conditions.

In each case, a benchmark is established againsh wte benefit can be judged. If there is
no benefit in relation to the benchmark, theredssobsidy. However, if there is a subsidy,
the benchmark can be used to put a value on thefibegceived.

(c) Calculation of subsidy margin
The amount of subsidy is calculated per unit talkirig account the following;

» Fees/costs and export taxes or duties specificgiynded to offset the subsidy should
be subtracted..

» For subsidies not related to quantity, the totdleaf the subsidy should be allocated
over production, sales or exports of product cameer

For more details see the Commission's "guidelinas the calculation of subsidy in
countervailing duty investigations" (published iffi€lal Journal C394 17.12.98).

(d) Insignificant subsidy margins

Subsidy margins are considered insignificaté (minimi$ if they are below 1%. For
developing countries thae minimidevel is less than 2%.

(e) EC state aid rules

EC state aid rules contain similar definitions wbsidy and benefit. The EC state aid regime
prohibits illegal subsidies under EC law. BreaghfC state aid rules requires repayment of
the subsidy, a much tougher sanction than antiidyinseasures.

However, the rules are not identical. In this regéor example, it is possible that a subsidy
may be prohibited within the EU under the stateraids, yet not be countervailable.

2.13 Injury and causal link

Once the existence of an unfair trading practicebeen established (dumping or a subsidy),
the second requirement before any measures caddpeea is that there must be injury. The
third requirement is that a causal link must eRistween the unfair trading practice and the
injury (see paragraph 2.1 of a summary of the maguirements to impose AD or AS
measures).

@) Concepts of injury

Injury occurs when dumped or subsidised importseguroblems for the EC industry. The
injury determination is an extremely important pafrfAD and AS investigations. If there is

no injury, it is not possible to take measures,neagainst imports that are dumped at
significant dumping margins.

There are three concepts of injury used in antiqingor anti-subsidy investigations:
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* Material injury - significant problems suffered B industry
« Threat of material injury - though not currentlyingefaced, problems are imminent

e Material retardation - there is no EC industry, It establishment of such an
industry is prevented by dumped imports

(b) Determination of injury

The first point of note is that the AD or AS regida requires that determination of injury is
based on positive evidence. That is, clear, obgctacts must be established by the
Commission to show that the EC industry has bejemad.

This requires an examination of two issues:
= Volume of dumped imports and the effect on pricethe EC market; and
= Consequent impact on the EC industry.

(c) Cumulation

With regard to the volume of imports where theremere than one country subject to
investigation, the Commission will usually cumuldbe imports of the various countries
involved in the investigation. In this way, theuny analysis is conducted in terms of the total
dumped imports, rather than at the level of theividdal countries involved in the
investigation. This can only be done, howevethéf dumping margin and volume of imports
from each country are not negligible and the camatt of competition are similar.

(d)  Volume of dumped imports

The Commission checks whether there has been aficagmh increase in dumped or
subsidised imports, either in absolute quantitiegnaerms of market share. The latter is
usually the more important indicator as there éngagons in which the absolute level of
imports can be falling while market share increases

This can occur where the fall in imports is lesanthhe fall in EC sales. This results in an
increased market share for exports despite a reduct the size of the overall market.

(e) Effect on prices

In looking at the effect of imports on prices, thain consideration is the extent to which the
import price undercuts the EC price.

—7— EC Producers Price

Price Undercutting

———Import Price
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However, the effect on prices of such imports mésp e that EC prices have already
decreased (price depression), or may have preverpede increase (price suppression).

)] Impact on EC industry
In analysing the impact of the imports on EC indysthe regulation requires an economic
evaluation of the relevant economic indicators.e HC industry must clearly be suffering

significant problems in order for a positive injudgtermination to be made.

The regulation lists typical economic factors timatst be analysed in this context.

effect of past dumping/subsidy capacity utilisation

magnitude of dumping/subsidy margin | factors affecting Community prices
actual and potential decline in sales cash flow

Profits Inventories

Output employment and wages

market share Growth

Productivity ability to raise capital

return on investments Investment

The regulation deliberately gives no guidance awhah indicators are the most important
and it states that the list is not exhaustivealdb makes clear that any one or several of the
listed factors do not necessarily give decisivalgnce.

The reason for this is that injury is not alwaysiblie in the same way. The injury analysis is

often focused on market shares and profits in hatuastigations. However, there are cases
where injury does not appear in the form of lossnafket share. In certain cases, the share
of the EC industry actually increased in a situatidhere dumping and injury were found.

In practice, the most important indicator is prility. If profitability is unaffected, it is
highly unlikely that there is injury. One reasan fhis is that it captures both price effects
(e.g. price undercutting & underselling) and voluefiects (e.g. loss of sales, reduced market
share etc:

(9) Lesser-duty rule

The extent to which the import price is injuriogsvery important given that the EC applies
the lesser duty rufe

5 Profit = Revenue — Costs; Revenue = Volume sdRti¢e; thus, injury either in reduced volume atueed
price will have the effect of reducing profit.

® The lesser duty rule requires that the anti-dummin countervailing (anti-subsidy) duty is the kssf the
dumping margin or the injury margin.
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Therefore, a 'non-injurious price' is calculateddzhon the EC price that would be required
to remove the injury. This is calculated by refm® to the cost of production of the EC

industry, with a reasonable profit added. Theedédfice between the non-injurious price and
the price of dumped imports is called price undémge The amount of price underselling is

used to calculate an injury margin for each comp@myfor the exporters as a whole in the
case of non-market economy treatment). That ssngle % is calculated that represents the
"amount" of injury being caused by dumped imports.

Price underselling (Injury margin)

— <— Non-injurious price—» ——— A
Profit in
absence of
dumping or

Injury Margin
subsidy iury Marg

, —— Import Price ¥
EC industry
cost of

production

The injury margin is often less than the dumpinggima It is therefore often the basis on
which the level of duty is calculated, given thiag E£C regulation requires the lesser of the
two to be used. As in the case of the calculatfodumping, adjustments are often necessary
in the calculation of price underselling.

(h) Threat of material injury and material retardation

The Commission can make a positive injury detertionaon the basis of 'threat of injury’.
This is the case where injury does not yet existthe change in circumstances that would
lead to injury is clearly foreseen and imminent.

Factors that are particularly relevant in this eahinclude the available capacity of exporters
taking into account demand in other markets; andtidr sufficient stocks exist to increase
exports dramatically.

This provision is very rarely used.

It is also possible that a positive injury deteration can be made if there is no EC industry.
The only situation where this could happen is wlaard=C industry has been prevented from
developing (material retardation) due to dumpedartgp However, this has never been used
as the basis on which to take anti-dumping or sulbisidy measures.
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0] Insignificant injury

For dumping, injury is normally regarded as negligi de minimi3, and proceedings
terminated, where the imports from one countryesent a market share of less than 1%.

An investigation should be terminated if the impdrom the country concerned account for
1% or less of EC consumption. The exception te ducurs where there are a number of
countries with market shares of less than 1% anerevBuch countries collectively achieve
more than 3% of EC consumption.

It can be noted that the EC has adopted rulesrdiffeto those outlined in the WTO anti-
dumping agreement. The latter defigesminimisinjury as the situation where imports from
the country accused of dumping are less than 3%@7%tal imports into the country in
which the dumping complaint has been made. In nsdsations the EC rule is more
generous.

However, where imports have a high overall marketrs, more than 1% of market share
may still be less than 3% of total imports. Thst if total imports from all countries
(including those not concerned) have a 70% maitkates 1.5% market share is only a 2.1%
share of imports i.e. this would not be de miniomgler the 1% test but would be under the
3% test.

For subsidy investigationde minimisnjury is also less than 1% market share. Howdweer,
developing countries subsidised imports can beoug% of total imports before they are
considered to be causing significant injury.

2.14 Causal link

A crucial part of the injury analysis is to demaast that dumped/subsidised imports are the
cause of the injury as determined by the aboverait The Commission must also ensure
that injury caused by other factors is not attrouto dumped imports.

A positive determination of injury may reflect amber of problems faced by the EC
industry, of which dumping is only one.

It may be that EC industry has been affected byamdtic increase in the volume of non-
dumped/subsided imports from countries not accu$egh unfair trading practice. On the
other hand, it might be the case that changes imadd in the EU, perhaps caused by
recession, have 'injured’ the EC industry. Siryilapoor productivity or inadequate

application of technology may explain a worseniegf@rmance.

It should be stressed that dumped imports only avee found to be a material cause of
injury. It may well be that other factors are atff extremely significant causes of injury. As
long as the dumped imports are a cause of injury,itais material, the Commission can find
causality. It is not necessary to find that thendad imports are the sole cause of material
injury.
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2.15 Community Interest

The fourth and final requirement, before anti-dumgpior anti-subsidy measures can be
adopted, is that such measures must be in the Caityninterest (see paragraph 2.1).

Community interest refers to the overall interesdtshe European Community. By nature,
the Community interest test is a forecast that emaswhether the adoption of AD or AS
measures would disadvantage the economy overatire Mpecifically, anti-dumping or anti-
subsidy measures may not be applied where the Cssionican clearly conclude that it is
not in the Community interest to apply measures.

The Community interest part of the investigatioguiees an "appreciation" of all the various
interests to be taken into account. These iner@s generally interpreted to include: the
domestic industry that is making the complaint; amers; EC industries that use the
imported product and will ultimately pay a higheicp (if it is used as an input in the
production process); and the ultimate consumetiseoproduct.

This is not a public interest in the broad sensleng into account broader policy issue such
as health, environment, security etc. Rather @nseconomic balancing test to ensure that
measures will be to the benefit of the EC.

In terms of how much importance is attached to eaishrest, however, the regulation states
that "special attention” must be given to the niedliminate the trade distorting effects of

injurious dumping. This gives a built in tilt tovels adopting measures once the first three
requirements have been met (see paragraph 2.1)s, Tiie negative impact of the measures
really must be disproportionate in relation to bemefits, in order to reach a conclusion that
such measures are not in the Community interese Nat this additional test is not required

under the WTO ADA.
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Overview

The procedure for anti-dumping and anti-subsidyestigations is very similar and is

summarised in the table below.
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STAGE WHAT HAPPENS TIMING
Complaint Industry submits evidence to the Commissiqgr#> days for )
requesting investigation vcvﬁ;"tﬂ“e'fi')oﬂ“tt‘l’a?:c'd‘
Initiation The Commission opens an investigation against

one or a number of countries if there is
sufficient evidence

Questionnaire

Information must be provided by each expof
- fill in questionnaire and make other

submissions. Apply for individual treatment,| i

relevant.

té@ days after initiatio
to
_respond to
uestionnaire (subjec
to possible extension

Verification

The Commission visits the premises of each
exporter to verify the information.

Around 1 -3 months
after submission of
questionnaire

Provisional duties

Imposed when the Commission makes a
provisional determination of dumping and/or
subsidy and injury/causality/Community
interest.

Minimum 60 days,
maximum 9 months
between initiation and
provisional decision.
Usually 9 months.

Price Undertakings

Offered by exporter to the Cossion not to
sell below a minimum price.

Can be offered at anyf
time but not before

provisional duties or
after definitive duties

Definitive duties

Final measures adopted if pravisil findings
are confirmed.

Provisional duties ca
be imposed for six or
nine months
depending on the
circumstances. For
CVD, provisional
measures only 4
months.

Application of
measures

Duties or undertakings are valid for 5 years,
unless this is changed in an interim review.
there is a review, it should normally be
concluded within 12 months

If

Expiry or review

Duties expire after 5 years unless an expiry
review is requested and sufficiently
documented.

h
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(b) Complaint and initiation

Although the Commission has powers to initiate irRceptional circumstances an
investigation on its own initiative, almost all estigations result from the submission to the
Commission of a complaint by or on behalf of ther@aunity industry.

THE OBLIGATIONS OF THE EC INDUSTRY WHEN MAKING A CO MPLAINT

A complaint must contain evidence of dumping/suasidjury and a causal link. It must include tlge
best information the complainant has available on :

< the identity of the complainant (either an indivédlcompany or more usually an association of EC
producers) and the products produced by it whiehaéfiected by the allegedly dumped imports.

a description of the allegedly dumped productsnooant, nature & countervailibility of subsidy.

the exporting countries concerned and the ideofitgll exporters who are known to be involvid
together with details of EC importers.

the domestic and export prices of the third couptnducers.

how these imports have affected the developmethefEC market and led to injury to the H
industry particularly in terms of trends in key msomic indicators such as market shdje,
production and profitability.

Before the Commission can initiate an investigatibomust be satisfied that the complaint
includes sufficient evidence of the existence ahbdumping and/or subsidy and injury to
justify proceeding with the case.

No investigation can be initiated where the commlaboncerns a third country whose total
exports of the product to the EC account for laas t1% of Community consumption, except
where these exports are aggregated with expornts étber third countries which collectively
account for 3% or more of Community consumption.

(c) Community industry support

A complaint can only be accepted where the Comuonsgerifies that it has been made by or
on behalf of the Community industry. To do thignitist evaluate the extent to which the
Community industry has supported or opposed theptaint. Support or opposition is
measured by reference to the percentage volum&girBduction accounted for by those in
support and those opposing the complaint:

- a complaint must be supported by EC producers aticmufor a minimum of 25% by
volume of EC production;

- where there is support from producers represe2&8g or more but less than 50% of

EC production, those supporting the complaint nagsount for a greater volume of
production than those who oppose the complaint.
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(d) Time Limits

The Commission has a maximum of 45 days from réadithe complaint to decide whether
or not to initiate an investigation. The realig; however, that complainants—in case of
doubt regarding the technicalities of a complaintitHmold discussions with the Commission
informally; if need be, on a number of occasioiffie Commission will explain what would
be required for the complaint to be accepted. Thémns that, by the time it is formally
submitted, a complaint is likely to contain suféint evidence. Although this means that very
few complaints are rejected once officially lodgélis process is useful in screening out
time-wasting or weak complaints.

Once initiated, an investigation must in all casesoncluded within 15 months of initiation
(13 months for AS investigations). All new investiions tend to take the full 15/13 months
for AD/AS investigations respectively. These vdgmanding time scales create significant
procedural pressures at all stages of the inveiiiga

(e) Consultation with EC member states on complaint

Once the Commission is satisfied that an investgas justified, it consults the "Advisory
Committee" about its intention to launch an invgeion (or indeed to reject the complaint).
The Advisory Committee is made up of representatidethe governments of each of the 25
EC member states. At this stage, the Commissiamlig under a duty to consult with the
Advisory Committee. It is not obliged to take irdocount views expressed by the member
states. However, objections raised by the comeittan be of considerable practical
significance in highlighting particular aspects tbé complaint which the Member States
believe need careful scrutiny. The final decigimimpose definitive duties must be taken by
the member states in the Council of Ministers . thiie extent, the Commission does take
account of member state views throughout the psces

() Information released by the Commission

No official publication is made by the Commissiamnfirming the lodging of a complaint,
indeed the Commission is under a duty to avoidipigirig the fact that a complaint has been
made.

The Commission will inform the government(s) comeet prior to initiating an investigation.

The first official publication is made when the Qmission initiates an investigation. The
initiation is formally announced in the Officialimal of the EU. The Commission will also
notify directly those exporters, importers and esgntative associations, of whom it is
aware, that an investigation has been commencédwd Commission will also send them a
guestionnaire and a non-confidential version of ¢cbeplaint. The Commission will also
send out market economy and individual treatmeaitrcforms if the investigation involves a
non-market economy or an economy in transition.

" The Official Journal can be consulted at the EW-ebsite lfttp://europa.eu.int/eur-lex/lex/en/index.htm
Also, the anti-dumping section of the DG Trade vitebsontains a ‘'what's new' section that gives
information on initiation of cases and adoptionrafasures.
(http:/feuropa.eu.int/comm/trade/issues/respectfaidi_dumping/index_en.htm).

Evaluation of EC Trade Defence Instruments — AnhieBasic Description of EC TDI (Final Report DeceanB005)



Annex 1, Page 32

(g) Target of investigation

Anti-dumping investigations are opened on a coub&yis i.e. all exporters in the country (or
countries) investigated will be investigated.

In this respect, it differs from EC competition gyl where individual companies are
investigated.

However, measures are generally applied on a coyripanompany basis. That is, dumping
and injury margins will be calculated for each ce@ting exporter and individual duty levels
applied accordingly.

Given that the cases are on a country basis, alkscresidual duty' will also be applied to
all exports from the country being investigatedhisTwill be set at the level of the highest
individual duty applied (or even higher if theresignificant non-cooperation). Thus, exports
by any company not given an individual duty levell Wwe subject to the residual duty rate.
Newcomers can however subsequently request todrairedividual duty rate.

(h) Questionnaire and investigation period

Having initiated an investigation, the Commissidirst task is to obtain relevant information
from the producers concerned on their productspies. This information is obtained in
two stages; requesting answers to a questionnaimd, verifying the accuracy of the
information provided.

In the questionnaire the Commission will state fleeiod of time to which the requested
information should relate. The definition of thevéstigation period is of considerable
importance as information relating to activitiesside this time frame will not normally be
taken into account. The investigation period nbesof not less than 6 months, usually one
year, starting immediately prior to the initiatiohthe proceedings.

Questionnaires are sent to exporters, EC produg&smporters and users of the product.
0] Description of exporters’ questionnaire

The Commission generally uses a fairly standardstipnaire, which is adapted to fit the
particular features of the industry in question.will set out a description of the products
concerned, the time period of investigation andtiime limits within which the replies must

be provided to the Commission. It also confirme thames and contact details of the
Commission officials responsible for the investigat

For exporters, the questionnaire requires thatilddtanformation is provided in the
following general areas :

» details of the exporter including ownership stroetand details of shareholders;
copies of published accounts with confirmation bé& taccounting practices used,;
numbers of employees and the relevant producilalision structure.

» details of the products - the nature of the prosisotd by the exporter with details of
all products sold; copies of relevant cataloguegeplists or brochures; details of
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recent year's annual turnover for the products dmakown by reference to domestic
and export sales; details of production capacity lewvels of capacity utilisation; as

well as details of the production costs, total piitbn, domestic and export sales for
all products concerned during the investigationqoer

» details of sales during the period - provision disa of all related customers of the
exporter; list of export transactions to each ef 26 member states; the value of these
sales and their cost of production, details oflathestic and export transactions made
during the investigation period together with fudbcumentation for selected
transactions.

Similar information is requested from EC producers.

Companies situated in countries with economiesstate of transition must complete a claim
form for market economy treatment if they wish pply for it.

() Who should complete a questionnaire?
All EC industry producers that are making the caglmust complete a full questionnaire.

The most important players as regards exportsaiinestigation are the manufacturers. Itis
the manufacturers who are held responsible for gheing of products that they have

produced. Even if products are re-sold by tradingpanies, it is the producers that will

have anti-dumping measures applied against thettymts. The difference for the trader is
that he can supply from any source. Thus, prodietsells may or may not be subject to
anti-dumping measures depending on the source.

Traders and importers are sent questionnaireshayt are much less demanding than the
producers' questionnaire and it is optional to filem in, though the information is
exceptionally useful for the Commission. Theraas the same incentive to cooperate as for
a manufacturer. However, when the trading companynporter is related to the producer
subject to anti-dumping investigation, they mustlyfucooperate in completing a
guestionnaire.

In AS investigations, a questionnaire will alsoseat to the government concerned.

Note that it is the responsibility of exportersmake themselves known to the Commission
(if they are not already known) and to request @stjannaire if they have not been sent one.
Ignorance of the case is no defence. For thisoreagvernments and industry associations
in the exporting country will normally try and infa all producers in an industry that the
case is taking place.

(k) Time Limits for collection of information

Strict time limits apply to the collection of thisformation. Parties receiving questionnaires
are given 30 days to reply. This time limit stadsun from the deemed date of receipt of the
guestionnaire, which is one week after the dayai$ went to the exporter or transmitted to the
appropriate diplomatic mission. Thus, 37 days frim date of initiation is the legal
requirement. In practice, the Commission actualligws 40 days.

Evaluation of EC Trade Defence Instruments — AnhieBasic Description of EC TDI (Final Report DeceanB005)



Annex 1, Page 34

An exporter may request an extension of time tpoed to the questionnaire. However, the
Commission is obliged to conclude all investigasiavithin 15 months for anti-dumping and
13 months for anti-subsidy, which means that then@asion has little flexibility. The
Commission usually agrees to short extensionshidtin complainants and exporters) and the
request should be made in writing stating the nessdy. .

)] Disclosing confidential information

Many companies are concerned about confidentialBensitive and confidential business
information must be handed to the Commission duttiegnvestigation.

The interests of the party handing over this infation (complainant or exporter) are
protected by stringent legal obligations imposedtloen Commission. These rules provide
that:

- the Commission is required to treat in the strictemfidence information which is
confidential by its nature and for which confidahtreatment is claimed

- the Commission may not release such informationthers, including the national
administrations of the member states, except willeee express approval of the
supplier is given. The Commission would normalbk exporters and/or EC industry
if they are in agreement.

- all information received in the context of an adimping or anti-subsidy
investigation can only be used for the purposdbkatfinvestigation. The information
cannot, for example, be transmitted to other paitthhe Commission (such as DG
Competition).

To ensure that the other parties involved in aestigation are aware of any accusations or
explanations that are being given to the Commisswimerever a confidential (formally
called "limited") submission is made, a non-confiti@ version must also be provided. This
non-confidential version is then available for iesppon by the other parties and the member
states.

Non-confidential summaries must be sufficiently aded so as to permit a reasonable
understanding of the information submitted in cdefice. Typically, where schedules of
production costs are provided, the non-confidentsision will be made up of the same
schedule with the financial data deleted or pradisteindex form.

Should the Commission consider that a requestdofidential treatment is not warranted, it
cannot disregard the supplier's claim and disctbhseinformation. In such circumstances,
however, the Commission can decide not to usedbefitiential" information provided.

(m)  Verification visits

A verification visit is made by a small group of @mission officials (normally, two) to the
premises of the exporter, Community producers, it@pe and users. The visit typically lasts
two or three days and during this time the offiialill wish to see the source information
used by the exporter to prepare its response tquestionnaire. The Commission is required
to confirm to the exporters in advance of the vigiat type of information will be verified.
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In AS investigations, as well as making on-the-gpeestigations of the exporting countries,
the Commission will also visit the government caneel to discuss the relevant subsidy
programme(s) in detail.

(n) Provisional duties

Once all interested parties have been given anuadegpportunity to submit information
and make comments, the Commission will make itwvipranal findings. If the following
requirements are satisfied, the Commission can s&jaoprovisional duty provided that:

* it has made a provisional affirmative determinatdniumping/subsidy and injury
» the Commission is satisfied that the provisionaydsiin the Community interest

Provisional duties are imposed by a Commissionlagigmn. The regulation will specify the

products and countries covered, the relevant custiamff headings and the value of the
additional duty levied. The duty is not directlgtyable but is given in the form of a security
for payment such as a bank guarantee. The extemliich this security is called up will be

determined at the time that definitive duties anpased.

The Commission is obliged to consult the 25 Mem&tates through the Advisory
Committee prior to adopting provisional measuresiowever, the decision to adopt
provisional measures rests with the Commission.

Provisional measures can be imposed for a maximuno®ths, subject to the overall time
limit of 15 months. Usually, however, the Commisstakes 9 months to make a provisional
decision, leaving only a further 6 months beforkefnitive decision must be made.

The Commission will spend this time further analgsithe information, perhaps asking
additional questions of any of the parties involvaslit moves towards a definitive decision.

Immediately following the imposition of provisiondiities, there is an opportunity for further
submissions to be made, both orally and in writifithese are usually made in response to
the detailed documents received from the Commisgiseiosing their findings.

(0) Definitive duties

Definitive duties are imposed by Council Regulatiadopted following a proposal made by
the Commission. The proposal is considered todopted unless there is a simple majority
of Member States that oppose it. To reject AD @& #easures, therefore, the proposal
would have to be rejected by at least 13 MembeeS$ta

An investigation can be terminated by a Commis&egision where, following discussions
in the Advisory Committee, no member state objestd the Commission concludes that
protective measures are unnecessary (due to noidgmpjury, causal link or Community

8 Previously, a Council Regulation imposing AD or Afasures had to be adopted by a simple majority of
Member States. However, a new regulation adoptefl March 2004 (Official Journal J L77 13.3.2004)
amended the voting system to its current form.
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interest). Where member states do object, the Cemiam is required to submit to the
Council a proposal that the investigation shoulddreninated. To prevent termination, the
Council must reject the proposal by a qualifiedangyj vote within one month.

Definitive duties are imposed on all relevant pratdwf the stated origin arriving in the EC
from all sources except from exporters from whomeundertakings have been accepted or
who have been found to have 0% dumping or injurygna. Definitive duties are usually
imposed for the maximum period of five years bet suipposed only to remain in force for as
long as they are required to remove the injury edus/ the dumping.

The regulation imposing definitive duties will alsonfirm whether and to what extent the
provisional duties are to be collected. Where tiedinitive duty is greater than the
provisional duty, the difference cannot be colldct&Vhere the definitive duty is lower than
the provisional duty, the provisional duty can oh#/ confirmed to the extent of the level of
the definitive duty.

Prior to the imposition of definitive duties, theo@mission will provide a final disclosure
which provides a last opportunity to respond to@menmission's findings.

(p) Undertakings

Once the Commission has assessed the informatiovided at verification, and if the
exporter is in a position where a provisional assest of dumping and injury has been
made against it, the exporter can explore wheti@iCtommission would accept a voluntary
price undertaking rather than anti-dumping duties.

Price undertakings are a form of anti-dumping di-smbsidy measure equivalent in effect to
anti-dumping or countervailing duties. By offerimgn undertaking, an exporter commits
himself to increase his prices to levels which elaes the injurious effect of the dumping or
subsidisation found. These price levels are theadled ‘minimum price, i.e. the exporters
commits himself not to sell the specified produatsthe EC market below the minimum
price. The same rules are applicable as those wasedtablish rates for provisional and
definitive duties.

The Commission may refuse to accept an undertakiieg and will do so, notably if it is not
satisfied that the injurious effect of the dumpisghereby eliminated or if it considers it as
impractical. The latter may happen, for exampleere the number of relevant exporters or
products is large. A past history of failing tosebve undertakings is also likely to result in
the Commission rejecting an exporter's offer.

Undertakings may be offered at any time up to thal date at which representations may be
given before definitive duties are imposed. Incgicee this means up to the deadline given
for comments upon the definitive disclosure.

(o)) Types of duty

Duties are usuallgd valorem, i.ethey impose a percentage duty payable on the G¢E pf
imports on arrival in the EC (free of duties). Tihety paid varies according to the actual
price of the product.
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In certain cases, the Commission can decide tspeeific duties. This imposes a duty on
the basis of a measure of the quantity of good®rted. Such duties can be used where the
products are raw materials (for example, 100 Eworpetric ton). They can also be in the
form of a variable duty.

(N No double counting of subsidies and dumping

No product can be subject to both AD and AS measimethe purpose of dealing with one
and the same situation arising from dumping anee>qubsidisation.

The logic of this is that an export subsidy hasédffect of reducing the export price. If the
export price is, as a result, reduced below thell®# the normal value, this will create
dumping. Thus, applying AS and AD measures in sudhituation would be dealing twice
with the same issue.

Thus, where there are parallel AS and AD invesogat and there is an element of export
subsidy in the subsidy margin, this would be sutté@ from the dumping margin.

(s) Level of duty (lesser duty rule)

Both provisional or definitive dumping duties camyobe imposed to cover the extent of the
dumping margin found to exist. The actual dumpmaygin provides the absolute limit to the
duty rate that can be imposed. However, as dumguiges may only be imposed to the
extent required to remove injury, the Commissionstmadopt a lower duty rate than the
maximum rate where a lower rate would be sufficiemtremove the injury to the EC
industry. To establish whether a lower duty ratappropriate the Commission will compare
the EC price required to remove the injury (non#igus price) with the price of the dumped
imports. This is taken as an indicator of thepjmargin (see paragraph 2.13(g)).

The non-injurious price is based on a weighted ayercost of production for EC industry
plus a reasonable rate of profit (based on what dwelld earn in the absence of injurious
dumping or subsidies).

THE LESSER DUTY RULE

EU producers' costs 100
Profit margin in absence of dumping/subsidy, s&, 6 6
Price required to remove injury (non-injurious gic 106
Export price of company A (cif level) 80
Injury Margin [(106 — 80) / 80] 32.5%

In the above example, the export price of comparmagéto be increased by 32.5% to be non-
injurious.

The above appliesutatis mutandiso antisubsidy proceedings.
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2.17 Issues that can arise during period of anti-dumpingneasures

There are a number of issues that can arise dtimgeriod that definitive anti-dumping
measures are in place of which the exporter shoeilaware.

(@)  Absorption

Anti-dumping duties are designed to increase tiee@f dumped products on the EC market
thereby removing injury.

Where it can be shown that anti-dumping duties hasteled to an equivalent increase in
selling prices in the EU, or to a drop in exporices, the Commission can re-calculate the
dumping margin to investigate if the duty has babsorbed through lowering the selling
price.

(b) Circumvention

Anti-dumping duties only apply to products of aafie origin. The place of shipment is of
limited importance. If anti-dumping duties are @hle on imports of a certain product with a
certain origin these duties will still be payalieiconsignment of the product is shipped to
the EC through another country .

Where there are customs offences in order to tgy @roid anti-dumping measures, such
measures can be extended to cover sales of produmts third countries where
circumvention is taking place. The circumventiates can also be applied to assembly
operations taking place in the EC or in third coiest

Circumvention exists where it is shown that theas been a change in the pattern of trade
between third countries and the EC, resulting flamactivity (processing or working) for
which there is insufficient due cause or economstification other than the avoidance of the
duty.

Circumvention investigations are initiated wherguested, and where sufficient evidence is
shown that such activities are taking place. Itigatons are to be concluded within a period
of 9 months from initiation.

(c) Suspension of duties

Where the Commission accepts that it would be & @ommunity interest to suspend the
imposition of anti-dumping duties, it may do soeaftconsultation with the Advisory
Committee. A decision to suspend duties will agply9 months and may be extended for a
further period not exceeding one year by decisfah® Council of Ministers.

A suspension of duties will only be in the Commuyniitterest where it can be shown that
market conditions have temporarily changed sucht ihfury would be unlikely to
recommence as a result of the suspension. Befsisgension decision can be taken, the
Commission must consult with the Community industoncerned.

(d) Refunds
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Where an importer of products into the EC can skimat its products have been imported
into the EC at prices which eliminate the dumpingrgim, or reduce that margin to a level
below that of the duties in force, the importer nagply for a refund of the anti-dumping
duties it has had to pay.

Requests for refunds must be submitted to the merstage in which the goods were
originally imported into the EC and within 6 montbisthe date on which the definitive duties
were levied or of the decision to collect paymedrthe provisional duties.

In practice, obtaining refunds requires a significeffort on the part of the exporting
producer, because a full dumping calculation mustpbrformed. As a result, not many
applications are made (see annex 7, 1.1).

To assist in the process, the Commission has dgqauttlished a guide on obtaining refunds.
This can be obtained at the following website asistre

http://europa.eu.int/comm/trade/issues/respectruldanti_dumping/refund/index_en.htm
2.18 Reviews

The right to request reviews is available to exgrsitimporters and the EC industry alike.
There are four main reasons for applying for agevi

- Exporters, importers, the EC industry and otheergdgted parties (as well as the
Commission acting at its own initiative and the nbemstates) can request a review
to determine whether the continued applicationhef ineasure concerned is justified
or whether the level of the measure is still appatp if there has been a change of
circumstancesirfterim review). Such a review cannot be requested until a tietn
measure has been in force for at least one yehe Commission can self-initiate a
review at any time.

- A review procedure is also used to offer individirehtment to exporters who did not
export the products to the EC during the invesitgeperiod Gewcomer reviewy. If
the Commission accepts an application for reviewahyew exporter, — which must
inter alia show that it is not related to any exporters alyeeovered by the relevant
regulation — it will adopt an amending regulatiotcleding the producer from the
scope of the anti-dumping duties, and making itpdrts subject to registration
pending completion of its investigation. Followitige review, the Commission will
propose that the new exporter has its own anti-dlgn@uty. This will usually turn
out to be lower than the residual duty which waoatlderwise have been payable.

- EC industry is given the opportunity, at the latdsee months before the expiry of
the regulation imposing definitive anti-dumping idst to request a review of the
current EC market position with the intention ofnemcing the Commission and
Council to renew the definitive duties for a funttive year period €xpiry review).
The effect of initiating such a review enables lifes of the original regulation to be
extended past the initial 5 year limit pending dlécome of the review.

® Newcomers who did not participate in the origimalestigation otherwise pay the residual duty rate.
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2.19 Judicial review

During the course of an anti-dumping proceeding,@lommission carries out the tasks of the
administrative body responsible for the investigati As has been stated, the EC rules
require that the procedures it uses and decisibtgkes must be fair. To do this, the

Commission must observe a number of general proaksafeguards.

The EC Treaty (Article 190) provides that all ECgRkations, Directives and Decisions must
state the reasons and basis on which they werdextioprticle 173 of the EC Treaty enables
parties who are directly and individually concerniegl a Regulation imposing an anti-
dumping duty to contest the validity of the Regualatby bringing proceedings before the
European Courts (in trade cases initially befoee@ourt of First Instance and, on appeal, on
a point of law only, to the European Court of Juesti The Court of First Instance will carry
out a review, not a retrial of the issues raisethincase. It will look to see if the evidence
relied on and the procedures followed in the cdateRegulation are accurate and justified.

On average, it will take the CFI 2 years and thd B years to hand down judgements.
3. SAFEGUARDS
3.1 Summary of EC Safeguard Regulations

The principal EC regulation that authorises thepéida of safeguard measures is Council
Regulation (EC) No 3285/94 on common rules for ingo Note that safeguard measures
can only be adopted against imports from all sauraed not targeted against specific
countries (except as allowed for below).

Regulation 3285/94 applies to all products frontalintries except as follows:

e Products originating in certain third countriestd in Regulation 519/94. This
applies to imports of products originating in cert@ountries, excluding textiles
products covered by 517/94. The countries areWdi® members considered to be
non-market economies for the purpose of EC safegudes: Armenia, Azerbaijan,
Belarus, Kazakhstan, North Korea, Russia, Tajikstdorkmenistan, Ukraine,
Uzbekistan, and Vietnam.

» Textile products subject to specific import ruleslar Regulation 517/94. It applies
to certain non-WTO member third countries not cedeby bilateral agreements,
protocols or other arrangements, or by other spe€ibmmunity import rules. It is
used to apply quotas against non-WTO members ssiddoath Korea, Serbia and
Montenegro.

* Regulation 3030/93 allows safeguard measures tadopted against textiles from
non-WTO members that have bilateral agreements thighEC: Belarus, Russia,
Ukraine, Uzbekistan, and Vietnam. It also allowsimahspecific safeguards to be
adopted on textile products.

* Regulation 427/2003 allows China specific safegsi@gmdoe adopted on all products..

Evaluation of EC Trade Defence Instruments — AnhieBasic Description of EC TDI (Final Report DeceanB005)



Annex 1, Page 41

3.2  Substance
First, it must be established that there has besgn#icant increase in imports

The increase in imports must be as a resultuoforeseen circumstances WTO
jurisprudence has confirmed that this is a requinetn and more particularly, that the
circumstances must not have been foreseen atrthee df the last tariff negotiations (i.e.
Uruguay Round). In this sense, almost any evewtwould have been unforeseen in 1994 at
the finalisation of the Uruguay Round. Recent Cassion practice places emphasis on the
suddenness of the increase in imports.

The investigation must then determine whether thereased imports are causing or
threatening to causerious injury to Community producers concerned.

Serious injury — significant overall impairment.
Threat of serious injury — serious injury is clgamminent.

There is no real definition of serious injury rélatto material injury that allows a clear
understanding of the difference between the twias ¢lear that serious injury is worse than
material injury and, to this extent, injury mustwerse than the level required for AD or AS
investigation.

As a general rule, for serious injury, it must barfd that the majority of producers are facing
a downward trend in profitability and making losseédaterial injury does not require losses
but rather a negative trend.

In accordance with WTO jurisprudence, the increimsémports must have been sudden,
recent, sharp and significant.

In order to make the injury determination, the Cdssion will examine a series of economic
factors. For example it will examine the trend imports (volume/price etc). and the
consequent impact on EC products.

Factors other than imports which are causing injury must be considered by the
Commission. WTO jurisprudence requires that otfaators causing injury must be
separated and distinguished. Although some conmat@stdisagree with the interpretations
made by the Appellate Body in recent years, thterpretation seems to require formal
measuring and separation of the factors of injurfhe Commission does not do this.
Nevertheless, the Commission is thorough in lookihgther factors and in trying to identify
the overall trend of the various injurious factaad whether there is a consistent picture. It
is arguable that to do any more is not possible.

Any measures must be determined not to be agdiasEdmmunity interest. There is no
guidance on how this should be analysed by the Gesiom comparable to that given in the
AD and AS regulations. Nevertheless, Commissioacixe is to consider the various
interests mentioned under the AD and AS Communmitgrest provisions, to ensure that the
EC is not seriously disadvantaging itself by adopsuch measures.
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3.3 Procedure

Unlike AD and AS, industries cannot formally subméfeguarccomplaints. It is Member
States that have such a right. Member States mfmim the Commission if trends in
imports appear to call for surveillance or safeguaeasures.

In practice, therefore, an industry that believaeguard action might be justified would
present the evidence to one or more Member Siatasldition to the Commission.

An investigation, if justified, is initiated by the Commission withone month of receipt of
information from a Member State. A notice is psbéd in the Official Journal.

At this point, the Commission seeks aliformation necessary In recent cases, the
Commission has sent questionnaires to all coungsesrting the product (though this is not
required either under WTO rules or by the EC sadedjuegulation).

Views of interested partieswill be taken into consideration and thus therthésopportunity
to submit written comments and request oral hearing

Provisional safeguard measuregan be adopted a) in critical circumstances andvhgre
preliminary determination provides clear eviderttat increased imports have caused or are
threatening to cause serious injury. The maximumatthn of such provisional measures is
200 days. Such measures can only be duties (i@tasg cannot be used as provisional
measures).

Definitive safeguard measuregan take any form including duties or quotasdéuaiding on
measures, the regulation emphasises the desiyaffilihaintaining traditional trade flows. In
this regard, if quotas are adopted, they shoulddienot lower than the average level of
imports over the last three years (unless a diftelevel is necessary to prevent or remedy
serious injury). Further, the way in which the uis allocated may be agreed with countries
having substantial interest in supplying the praduc

For safeguards, there is a significant politicaheinsion to thelecision-makingprocess. It

is not clear that the decision to adopt measuresbeachallenged in court, which at face
value gives the Commission and Member States ceradde discretion in adopting
safeguard measures. However, in practice (indghesafeguard investigations opened by the
EC in recent times), the Commission treats thesilatito adopt safeguards as a technical
matter. Safeguards will not be adopted purely ofitipal grounds but only where a
substantive case exists.

Decision-making is complicated not least becausrethare two tracks to follow for a
safeguard to be adopted:

« proposal by the Commission and measures adoptethéoyCouncil by qualified
majority

» complicated procedure whereby Commission decidesnfmse measures. If one

Member State opposes, the decision is referredetcCouncil. Within 3 months, the
Council can, on a qualified majority, take the dem to conform, amend or revoke
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the measures. If the Council fails a decision mitthe 3 months, the Commission
decision shall be revoked.

It is up to the Commission which route is followed.

Developing countriesare excluded from any safeguard measures wheeg abcount for
less than 3% of imports.

The duration of measuresis limited to the period of time necessary to preremedy
serious injury and to facilitate adjustment on plaet of Community producers. Safeguards
can be in place for a maximum of four years frora #doption of provisional measures.
Such measures can be extended where a) they a@esaeg to prevent or remedy serious
injury b) there is evidence that EC producers djasding. The absolute maximum duration
of a safeguard measure is 8 years.

For measures lasting more than 1 year, the measusebe progressively liberalised.

Note also that measures lasting more than 2 yeamdwnvoke the compensation clause of
the WTO safeguards agreement (i.e. equivalent gsimes such as tariff reductions on other
products would have to be offered to the countaféected by the quota).

There are various restrictions on the re-applicatid safeguards. For example, where
imports have already been subject to safeguarduresso new measure can be adopted
for at least two yearsand longer if the previous measure was in effectdnger period.

Investigations must be completedvithin a maximum of 10 months for terminations &hd
(or 11) months where measures are being adopted.

The extent to which safeguards can be subjegidizial review in the European Court of
Justice is uncertain. Measures can be challengethé opportunity to do so may be limited.
Note that the CFI has no jurisdiction to reviewespiard measures.
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