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Please note that this is the only briefing to be produced in 2008 and therefore reflects selected
developments that have occurred throughout the year. In 2009, the GAD Briefing will be produced
more regularly so keep checking back or sign up to receive future briefings automatically.
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This is a review of global anti-dumping and other trade remedy developments. It is not a
comprehensive news service but, rather, picks up interesting issues for informal consideration.
Before acting on any of these issues please take professional advice.

1 Global Trade Protection Activity in 2008

Overall, anti-dumping activity remains relatively low, though there was a slight upward trend in the
first six months of 2008.

Notable developments in the first half of 2008 were:

. According to WTO statistics, Turkey was the biggest user in the first half of 2008. This is the
first time that Teleaguetyble df ans-duepingusers. t opped’ t h

. The proportion of anti-dumping investigations targeted against China has been on a
constant upward trend. In the first six months of 2008, a record 44% of new anti-dumping
investigations involved China.
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. There was a significant increase in the proportion of anti-dumping cases involving textiles
and footwear, reflecting the fact that fewer global quotas now exist on these products
following expiry of all MFA quotas.

. Safeguard activity remained modest, though 2 of the 5 investigations initiated up to
November 11 2008 involved textiles and clothing.

. Countervailing duty (anti-subsidy) actions have continued an upward trend in the first half of
2008.
. The majority of CVD investigations in 2008 involved China. This is a new phenomenon as

China only faced its first CVD investigation in 2004. Now China is already the second most
targeted country in CVD investigations since the creation of the WTO in 1995.

Further details are available in the latest Global Trade Protection Report available at
www.antidumpingpublishing.com.

2 India instigates jump in steel anti-dumping actions?

In December 2008, India has initiated two major groups of anti-dumping investigations involving
stainless steel products.

. Cold-Rolled Flat Products of Stainless Steel from China PR, Japan, Korea, European Union,
South Africa, Taiwan, Thailand and USA (8 countries).

. Hot-Rolled Flat Products of Stainless Steel from China PR, Indonesia, Iran, Japan, Kazakhstan,
Malaysia, Philippines, Romania, Russia, South Africa, Saudi Arabia, Korea ROK, Thailand,
Turkey and Ukraine (15 countries).

The number of anti-dumping investigations involving metals/steel products is highly cyclical. Since
the creation of the WTO in 1995, around 27% of anti-dumping investigations have involved
metals/steel products. In certain years, this proportion has been much higher. In 1998, for example,
the proportion of cases involving metals/steel products was 41%.

In recent years this proportion has been much lower. In 2006 and 2007, it was around 15-16%. In
the first six months of 2008, however, it has grown to 25%. These 23 new Indian investigations | the
second half of 2008 perhaps signify a significant shift and will make the proportion of AD
investigations involving metals/steel products in 2008 much higher than previous years Sometimes,
big cases such as this involving multiple countries result in significant shifts in trade flows which, in
turn, instigate further anti-dumping actions on such products. It remains to be seen whether the
upward trend in metals/steel cases will continue into 2009.

3 US countervailing duties challenged by China

In September 2008, China requested WTO dispute settlement consultations with the US in relation
to various definitive US anti-dumping and countervailing duties applied against Chinese imports.

Many substantive and procedural issues are addressed in the request. Some of the principal
substantive issues in the request include:
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. treatment of state-owned enterprises
. failure to demonstrate specificity of certain alleged subsidies
. inclusion in subsidy benefit calculations only those transactions that produced a positive

benefit, while excluding transactions that yielded no benefit

. use of benchmarks outside China, including the US authorities' rejection of prevailing terms
and conditions in China as the basis for determining whether, and to what extent, subject
producers received a subsidy benefit

. use of non-market economy methodology for the purpose of determining the existence and
amount of alleged dumping simultaneously with the determination of subsidization and
imposition of countervailing duties on the same subject merchandise.

4 Chinese footwear remains controversial in EU

In October 2008, the EU initiated an expiry review of anti-dumping duties on footwear with leather
uppers from China. EU anti-dumping measures are normally adopted for a 5 year period. However,
due to the extremely political nature of the footwear anti-dumping investigation, measures in this
case were exceptionally adopted for only 2 years. This reflected the fact that there was a large
involvement of retailers and importers in the investigation, significant because the EU has a public
interest test (“Community interest”) before measures can be adopted.

The expiry review is just as controversial. Fifteen of the 27 EU Member States opposed the initiation
of an expiry review, believing that the measures should be allowed to expire after the 2 year
duration. At initiation, the European Commission is only obliged to consult the Member States and
thus the investigation was initiated. However, if the Commission determines that the measures
should continue, 15 Member States would be sufficient to block the continuation. Ultimately,
Member States must adopt the measures proposed by the Commission and a simple majority (14) is
sufficient to force the expiry of the measures.

The duty remains in place during the expiry review. The Commission stated in a press release that it
would work to complete the review as expeditiously as possible, if possible in shorter than the usual
timeframe of 12-15 months.

5 China not ready for market economy status according to EU

The European Commission has published a staff working paper on the progress of China towards
graduation to market economy status (MES) in trade defence/trade remedy investigations. Whilst
acknowledging progress made in China over the last year towards the technical status of MES for
trade defence investigations, the report highlights the actions which remain to be taken for MES to
be awarded.

The main points made by the Commission in the report are summarized below:
. The assessment of Market Economy Status (MES) is not a judgment of the general

functioning of the Chinese economy or a political judgement on whether a market economy
per se exists in China.
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. China now has in place almost all the legislation which is necessary for granting of Market
Economy Status.

° Of the 5 market economy criteria used by the EU, one has been met and the other four are
judged to have varying degrees of progress.

. China meets criterion 2 which relates to the absence of state intervention in enterprises
linked to privatisation and the absence of non-market forms of exchange or compensation
such as barter trade.

. The Commission notes that remarkable progress has been achieved for Criterion 3,
concerning the use of appropriate modern accounting standards.

. Substantial progress has also been made by China on Criterion 4, concerning bankruptcy,
intellectual property and property laws.

. Progress on Criterion 1, concerning government intervention in the allocation of resources
or business decisions in the economy, is less evident.

. Progress has also been slow for Criterion 5, concerning the existence of a financial system
independent from the state.

The Commission has committed to undertake a similar stock-take to the current report before
summer 2009.

6  Australia looks at \Barticular market situationCprovision

Australia has published a discussion paper in December 2008 on the @Qarticular market
situationOprovision in the WTO anti-dumping agreement (Article 2.2). The paper provides
guidance on preparing and examining applications for AD duties that rely on claims that
government influence in the market renders domestic selling prices unsuitable for calculating
normal values.

One such particular market situation may be where domestic selling prices in the country of
export have been materially affected by government influence. The paper notes that
government influence can occur in any market economy but recent claims have been made in
relation to China.

Unlike the US and EU (as mentioned in the previous item), Australia now treats China as a
market economy in anti-dumping investigations. The paper states that, as with other market
economies, there is no automatic assumption that domestic selling prices in China are
unsuitable for use in calculating normal values. However, in newly established market
economies, the Qarticular market situation8provisions can be used to @apture8any situations
where there is still government influence on the domestic market.

The report sets out some ideas on how applicants who claim that domestic selling prices are

not suitable for establishing normal values should demonstrate how and why the prices are
unsuitable.
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Key substantive issues discussed include:

The effect of government influence on the market and the domestic selling prices will
generally need to be Gnateriald to make domestic selling prices unsuitable for use in
establishing normal value. The mere existence of some government influence in the
market will generally not be sufficient.

e In response to a claim that domestic subsidies can only be considered in a
countervailing investigation, the paper notes that a domestic subsidy may affect the
suitability of domestic sales prices and as a result can be relevant in this context.

For state owned enterprises, a general allegation of government influence making
domestic prices unsuitable will not, of itself, be sufficient. Evidence must be provided
that the preponderance of SOEs and their likely impact was significant enough to
support a finding that domestic selling prices were unsuitable. Issues that might be
relevant include whether there are regulatory controls on pries, whether there are
privately owned companies in the market, whether SOEs are operating unprofitably
etc

Other issues that might be relevant are VAT manipulation, government influence on
input costs, and electricity & rail transportation costs, where information is provided
showing a material impact on the market

7 New rules on anti-dumping and CVD proceedings in Argentina
Argentina has adopted new rules for anti-dumping and countervailing duty investigations.

e The new rules speed up the procedures for investigations on unfair trade practices by
reducing the time of investigation from twelve to ten months, though the case may be
extended to 18 months under special circumstances. In practice, most cases are closed
within the extended term.

e The decree changes the way of calculating terms from working to calendar days. Until now,
although terms were calculated in governmental working days, the extensions given by the
authorities have been in calendar days.

e The decree also introduces rules on retroactivity of antidumping duties. Under the new
regulations, authorities will be able to retroactively impose antidumping duties on imports
dated up to 90 calendar days before the application of provisional measures.

e Finally, the new regulation extends the from one to two years the minimum term any
interested party must wait before requesting the authorities to review the imposition of the
duty based on a change of circumstances from one year to two years.

The new rules became effective on September 25, 2008, and apply to investigations and reviews of
existing measures initiated as a result of applications submitted after that date. Investigations
initiated under previous rules (Decree No. 1326/98) will continue to be ruled by that decree until

their completion.

This news item was provided by Allende & Brea.
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8 Major disagreement in WTO rules negotiations
In May 2008, the Chair of the WTO Negotiating Group on Rules issued a working document
regarding the state of negotiations on rules. The document took the form of a cover note and three

annexes relating to anti-dumping, horizontal subsidies and fisheries subsidies.

The Chairman noted that there are sharply conflicting views on most of the issues reflected in the
texts. The most controversial issues, where WTO Members disagree include:

e Whether zeroing is completely outlawed or allowed in some form (e.g. targeted
dumping).

e Separating and distinguishing between different causes of injury

e % of production represented by petitioners

e Mandatory preliminary determinations

e Mandatory lesser duty rule

e Mandatory public interest test

e Anti-circumvention rules
Negotiations in the DDA round have stalled again this year and progress is contingent on issues other
than rules. The rules negotiations will only become focused once it appears that an overall

agreement is possible in all areas of the DDA negotiations. However, it is clear that any final
agreement will not be easy to reach on changes to the WTO rules on anti-dumping or CVD.

9  Appellate Body rules against US zeroing practices in reviews

In April 2008, the Appellate Body (AB) published its report in “US Final Anti-Dumping Measures on
Stainless Steel from Mexico” (WT/DS344/AB/R).

Major issues considered by the AB included:
e Are “dumping” and “margins of dumping” exporter or importer-related concepts? — in

administrative reviews, the US Department of Commerce assesses dumping margins on the
basis of individual importers rather than the totality of exports from an exporter. The AB

confirmed that “dumping” and *“ mpetifigdontepts of dum
and have the same meaning throughout the WTO AD Agreement (i.e. whether in original
investigations or reviews). TheABrej ect ed t hat the term “margin

meaning in the context of Article 9.3 of the ADA.

e Can “dumping” and “margin of dumping” be found to exist at the level of a transaction? —
as noted above, the AB concluded that dumping arises from the pricing behaviour of an
exporter. Dumping cannot exist at the level of an individual transaction.

e Is it permissible to disregard the amount by which the export price exceeds the normal
value (i.e. simple zeroing) in duty assessment proceedings under Article 9.3? — The AB
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confirmed that reviews and duty assessment proceedings are subject to the overarching
requirement that the amount of AD duty shall not exceed the margin of dumping.
Therefore, the margin of dumping, established for an exporter, operates as a ceiling for the
total amount of AD duties that can be levied on the entries of the subject merchandise from
that exporter. The AB failed to see any basis for treating transactions that occur above

nor mal value as “dumped” for the purposes

of

dumping in the ori gidnuarp eidiv efsotri gtahtei omu rapnods e“sn

final liability for payment of ADD in a periodic review. Otherwise a mismatch is created
between the two situations.

Importer specific duty assessments are not precluded in periodic reviews — In the US, the
importer, at least partially, is considered to bear responsibility for dumping. In its

submission, the US states thatif“ t he amount of one i mportder’ s A

to account for the amount by which some other transaction involving an entirely different
importer was sold at above normal value, and vice versa, then an importer could be
subjected to liability for dumped imports made by another importer over whom it had not

control ”. The AB, however, stat edDduthat

liability on the basis of its own transactions is not precluded, subject, however, to the legal
requirement that the prescribed overall margin of dumping for the exporter is respected.

Implication for prospective normal value duty collection systems — The AB looked at the
issue of what happens with a prospective normal value duty collection system (which is
allowed under the WTO agreement). For example, if a minimum price is set, anti-dumping
duty can be coll ected ac cloansdctionsgIn thiDcase duty
is only paid when the export price is below the normal value. Transactions where the
export price is above the normal value incur no duty (which effectively is zeroing). The AB
stated that there is a distinction betwee n dut y “attleeltilheeotimportatioh, on
the one hand, and determination of final duty liability of an importer and the margin of
dumping for an exporter, on the other hand. In a prospective normal value system, the AB
pointed out that a review can be triggered if the prospective normal value has been
improperly determined and thereby the ceiling prescribed under Article 9.3 is breached.
This could have some interesting implications for the use of minimum prices as the form of
anti-dumping measure.

No ruling is made in relation to all forms of zeroing — The AB states that the issue of
“targeted dumping” is not an issue bef
rule on whether zeroing is permitted under the second sentence of Article 2.4.2.

The AB concluded that simple zeroing in periodic reviews is, as such, inconsistent with WTO
obligations. This reversed the conclusion made by the panel.
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