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This is a review of global anti-dumping and other trade remedy developments. It is not a
comprehensive news service but, rather, picks up interesting issues for informal consideration.
Before acting on any of these issues please take professional advice.

1 Global Trade Protection activity at all time low in first six
months of 2007

The new Global Trade Protection Report (update 18 October 2007 available from
www.antidumpingpublishing.com) has found that global trade protection activity in the first
six months of 2007 was at a record low since the creation of the WTO.

Anti-Dumping - Only 61 investigations were initiated by WTO Members in the first
six months of 2007. At that rate, 2007 will see a total of only 122 anti-dumping
investigations for the whole year. This is a record low since the creation of the WTO
and even below the average of the 1980s when anti-dumping first started to take off as
a global phenomenon.

Countervailing duties - CVD investigations, like AD, were also at record low levels
based on the first six months of 2007.

Safeguards - Safeguard activity remains modest.
Several reasons are put forward for this low level of activity:

Some industries are becoming more globalised which can result in reduced use of
trade protection (e.g. electronics, though see item 5 below on the complications
that globalization can create for anti-dumping).

Multiple successful condemnations of AD, CVD and safeguard measures by WTO
Panels and Appellate Bodies.

Increased focus on China and perhaps less on other countries.
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2 AD & CVD activity is likely to increase in the coming years

The Global Trade Protection Report identifies several reasons why it is likely that the
level of AD activity will increase in coming years:

Likely deterioration in global business conditions after several prosperous years.
Expiry of textiles & clothing quotas.

Despite focus on China being mentioned above as a limiting factor on use of trade
protection, sectors where exports from China are likely to significantly increase in
future years (particularly textiles & clothing) may result in other countries getting
caught up in investigations primarily targeting in China.

Whether through multilateral, regional or bilateral agreements, the general level of
protection is falling. Trade remedy activity will increase in importance in those
sectors that are currently still protected (most particularly agriculture).

A new addition to antidumpingpublishing.com is the GTP Quarterly Update. The GTP
Report is based on WTO Member notifications and there is always a lag of 3-4 months on the
data. However, through information collected by antidumpingpublishing.com, we are able to
measure GTP activity for 9 of the top 1 users (the “GTP9” which consistently account for
around 2/3 of all AD activity). Thus, the GTP Quarterly Update will predict trends in global
trade protection activity in advance of the publication of the main GTP Report.

The first GTP Quarterly Update, covering quarter 3 of 2007 (i.e. July-September 2007),
reports that the GTPg initiated 38 anti-dumping investigations. This is a considerable increase
in the rate of investigations, the GTPg having initiated only 40 investigations in the whole of
the first half of 2007. If this rate of growth was to continue into the 4™ quarter, the level of
global anti-dumping activity for the whole of 2007 would be around 176 investigations. Whilst
this level is relatively low, it is not a record low as suggested by the data from the first six
months of 2007.

3 CVD investigations against China

One of the striking feature of the 3 quarter data contained in the GTP Quarterly Update
is a significant increase in CVD activity against China. In this 3 month period, the US and
Canada have initiated 4 and 1 CVD investigations respectively against China (US z off the road
tyres, light walled rectangular pipe & tube, woven sacks, circular welded carbon quality pipe; Canada Z
steel oil & gas well casing).

Traditionally, CVD have not been used against China while it was considered a non-
market economy. However, Canada now has 3 countervailing duties already in place against
China and the US adopted preliminary CVD against Chinese coated free sheet paper in May
2007. A further CVD investigation has been initiated by the US in October 2007 (raw flexible
magnets) and another petition has been submitted at the time of the writing and is likely to be
initiated (thermal paper).

This suggests that CVD activity against China may be starting to increase significantly.
However, China is taking a hard line against the US actions and has already requested WTO
consultations with the US on the preliminary CVD on coated free sheet paper. Specifically,
China is accusing the US of:

failure to demonstrate specificity
failure to make a proper determination of benefit in respect of the alleged
"government policy lending program”
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failure to ensure that the preliminary affirmative determination of subsidization,
and the imposition of provisional countervailing duties, were based on the amount
of subsidy found to exist

Other countries, including the EU, are watching these developments with interest. The
outcome of this dispute will certainly influence the rate at which other countries are prepared
to use CVD against China.

4 WTO working paper on anti-dumping & RTAs

A new WTO Staff Working Paper' provides a unique survey of anti-dumping provisions in
regional trade agreements (RTAs). This is an extremely timely survey given the proliferation
of RTAs.

The paper surveyed 74 RTAs and found the following:

9 of these were found to have eliminated anti-dumping: Canada-Chile, CER
(Australia/New Zealand), China-Hong Kong, China-Macao, European Communities,
EEA, EFTA, EFTA-Chile, and EFTA-Singapore.

47 were found to have specific provisions relating to RTAs. This included issues such as de
minimis injury levels, duration of measures and the role of regional bodies in conducting
investigations.

18 RTAs were found to contain no anti-dumping provisions at all.

Article XXIV of the GATT 1994 authorizes customs unions and free trade areas. Such an
authorization is necessary given the MFN principle that otherwise would prohibit lowering
tariffs and other restrictions for a select group of countries. The condition is that “duties and
other restrictive regulations of commerce.....are eliminated on substantially all the trade
between the constituent territories” of the customs union or FTA.

It is not 100% clear whether this provision allows preferential treatment on anti-dumping
to other members of the RTA. Consequently, the paper raises legitimate concerns about
discrimination in the case of both those agreements that have eliminated anti-dumping and
those that apply some kind of specific rules to RTA members.

There remain numerous question marks over the general WTO compatibility of many
regional trade agreements. Anti-dumping is merely one aspect of RTAs that may not be
consistent with Article XXIV obligations. These issues will not be definitively resolved until
there is greater scrutiny, perhaps through WTO dispute settlement, of the extent to which
RTAs are consistent with WTO rules.

5 EU light bulb case highlights complexity of AD in globalized
industries

In a sunset review of anti-dumping duties on imports of integrated electronic compact
fluorescent lamps (CFL-i) originating in the People’s Republic of China, the Commission
found that injurious dumping would re-occur if measures were removed. However, it found
that ending the measures is in the overall public interest (under the EU’s “Community
Interest” test). The Commission also found that it is in the short term interest of the
Community to continue the measures for a further adjustment period of one year.

' “Trade Remedy Provisions in Regional Trade Agreementsdby Robert Teh, Thomas Prusa and Michele
Budetta. Staff Working Paper ERSD- 2007-03, September 2007.
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The EU’s Community Interest test checks that the increased cost of measures to
users/consumers is not disproportionate in relation to the benefit of protecting EU industry
from injury caused by dumped imports. In the vast majority of cases, the EU industry interest
is unambiguously in favor of measures. However, in the era of globalization, where companies
may be producing products in various locations around the globe, this can become more
complex.

Under Article 4.1(i) of the WTO Anti-Dumping Agreement, producers who are related to
the exporters of, or who themselves are importing, the allegedly dumped product, can be
excluded from the definition of ‘domestic industry’. The unusual feature of the EU light bulb
case was that all 4 cooperating EU producers were importing significant quantities of the
product from China, both from related and non-related companies. Only one of the 4 EU
producers supported the complaint, while the other 3 producers opposed it. All were
considered to be Community Industry, resulting in the addition of a complex dimension to the
analysis of EU industry interest. This is why a compromise solution was adopted in the light
bulbs case i.e. termination of measures but delayed for one year. Normally, measures would
be immediately dis-continued following an expiry review concluding that continuation of the
measures is not in the Community interest.

Even for countries without a public interest test, this issue is still significant in terms of
deciding whether a domestic industry has standing to submit an anti-dumping petition.
Given that Article 4.1(i) does not require automatic exclusion of such companies from
domestic industry, this leaves anti-dumping authorities some discretion in deciding what
criteria they will apply.

6 EU textiles & clothing quotas end in 2008 but EU will keep
watch on future trends

Upon creation of the WTO in 1995, it was agreed that textiles & clothing (T&C) quotas
would expire within 10 years. Thus, on 1 January 2005, China was able to export T&C products
to major export markets, such as the US and EU, free of any quantity restriction. In response
to a sudden surge of Chinese imports, however, the US and EU both agreed new quantitative
limits with China to smooth the transition to complete liberalization of trade in T&C products.

In the case of the EU and China, limits were agreed on 10 categories of products in 2005.
Growth was built into the agreement, allowing the limits to gradually increase in both 2006
and 2007. It was agreed that the quotas would be phased out by 1 January 2008.

Earlier this year there was much speculation about what would happen in 2008. Would
the EU again impose limits on certain T&C products? The EU has now declared that these
limits will definitely expire at the end of 2007. From 1 January 2008, therefore, Chinese T&C
products will again be able to access the EU freely, as was the case in the first few months of
2005.

However, the European Commission and EU Member States concluded that it is necessary
to introduce a surveillance system, on the grounds that “there is a reasonable likelihood” that
8 of the 10 currently restricted categories “could be subject to pressure from imports
originating in China in 2008

The surveillance system will involve ‘double-checking’, a system of tracking the issuing of
licenses for export from China and the importation of goods into the EU. The arrangement
covers 8 of the 10 product categories covered by the current restrictions, on the basis that
these are considered to be “most sensitive”.

Rumors have already started circulating that some of these products may be the subject of
anti-dumping complaints once the limits are removed. The likelihood of this seems quite

* Commission Regulation (EC) No 1217/2007. Published in the Official Journal 19 October 2007.
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high. Economic theory tells us that, when a quota is removed, import volumes will increase
and prices will fall. Thus, at least for those products where the limits had the greatest
restraining effect, it can be expected that there will be negative developments in some of the
key indicators usually assessed in anti-dumping investigations. Further, it will be possible for
the EU to act significantly quicker than is typically the case with other products. The double-
checking system will give up to date and accurate information on the precise trends in these
sensitive product categories.
US quotas, which were also adopted in 2005, will remain in place until the end of 2008.

7 Korean AD Duties on paper still not WTO consistent

In December 2006, Indonesia requested a panel concerning Korea’s alleged failure to
implement the recommendations and rulings of the DSB in the dispute Korea 7 Anti-Dumping
Duties on Imports of Certain Paper from Indonesia. =~ The Panel‘s findings have now been
published. It found that Indonesia had failed to make a prima facie case with regard to several
claims. Further, it exercised judicial economy by not making any ruling on certain other
claims. However, it did find two problems with regard to Korea’s implementation of the DSB’s
original ruling.

In re-determining cost of production for one company, Korea failed to exercise
‘special circumspection’ in the use of information from secondary sources as best
information available

Korea should not have declined to provide a company with the opportunity to
make comments on the evaluation of the injury factors under Article 3.4. Korea
argued that because the injury re-determination was based solely on information
from the original investigation, it did not have to provide interested parties with an
additional opportunity to make comments on its injury analysis. On the other
side, the panel did not agree with Indonesia’s contention that Korea had to give the
company concerned an additional opportunity to comment on its injury re-
determination simply because the implementation proceedings constituted a new
proceeding. On the facts of this case, however, the Panel found that it was possible
that, in the implementation proceedings at issue, Korea would have engaged in an
analysis that in some respects would differ. Thus, it should have provided the
company with the opportunity to comment.

The panel made no new recommendations given that the original DSB recommendations
and rulings from 2005 remain operative. The panel also declined Indonesia’s request to make
suggestions as to how Korea should implement the DSB recommendations and rulings
following these compliance proceedings.

8 Comments on US surrogate country methodology

The US has published the various comments received in response for its request in relation
to the selection of surrogate countries in anti-dumping proceedings involving non-market
economies (NMEs).

When the exporting country is an NME, the Department of Commerce (DOC) does not
determine normal value on the basis of prices and costs in the NME. Instead, Commerce
constructs a normal value using what is commonly referred to as the “factors of production”
method. Under that method, the NME producer provides Commerce with its factors of
production, i.e., labor hours, quantities of inputs, energy consumption and capital costs.
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Commerce then constructs normal value by valuing those factors, predominantly from
publicly available information in a surrogate country.

A list of potential surrogate countries is determined on the basis of countries that are
economically comparable to the NME, primarily on the basis of per capita income. The
surrogate ultimately chosen must, if possible, be at a stage of economic development
comparable to the NME country and a significant producer of comparable merchandise.

Attempts are made to use only one surrogate country, though information can be used
from other surrogates where there is no reliable information in the primary surrogate.

Given the significance of this issue for Chinese exports to the US market, it is interesting to
consider the comments of the Chinese Government in response to the DOC’s request. Key
points raised by MOFCOM in their response were:

Petitioners have a natural advantage in the selection of surrogate values due to the
time limitations once an investigation has commenced. This should not be
exacerbated by limiting potential surrogate countries at the beginning of the
process. Respondents should have more opportunity to comment on possible
surrogate countries and to suggest alternatives.

Although per capita GNI is a factor that must be taken into account, additional
factors should also be considered in selecting the primary surrogate country.
These include similarities in; a) the significance of production b) production
process ¢) upstream production where relevant d) labor costs e) average export
values of finished products.

The DOC should avoid over-reliance on India as a primary surrogate country.
While India may be appropriate in certain cases, more consideration should be
given to alternative choices. This is particularly the case due to the fact that the
problem of over-reliance on Indian data can be exacerbated for products in which
Indian and Chinese exporters are direct competitors (where China claims that the
public availability of data is manipulated by sophisticated Indian companies to
skew the result).

The US approach can be contrasted with that of the EU. The EU uses an ‘analogue
country’ to determine normal value for NMEs. Unlike the US, it is necessary for the EU to
find at least one producer willing to cooperate in the investigation in an appropriate
analogue country. Thus, it is necessary not only to choose an appropriate country (which
in many respects is similar to the US determination of the surrogate country) but also one
which has at least one company that is prepared to complete a questionnaire and undergo
a verification.

The issue of the limited time for exporters to comment on the appropriate analogue
country is also relevant in the EU. At the same time, it can be appreciated that an
investigating authority, usually working under tight deadlines, has to make relatively
quick decisions on surrogate/analogue countries in order not to hold up the investigation.
This is a process which is not necessary in cases involving market economies.

It can be noted that the treatment of China as a non-market economy was explicitly
authorized by China’s protocol of accession to the WTO. However, it was limited to 15
years and therefore will expire in 2016 (i.e. in g years).
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